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1. BACKGROUND 

1.1. FAMILY HOMES ON RESERVES AND MATRIMONIAL INTERESTS OR RIGHTS ACT 

In 2013, the federal Family Homes on Reserves and Matrimonial Interests or Rights Act 
όǘƘŜ ά!Ŏǘέύ was introduced and passed.1 This federal statute provides for the enactment 
of First Nation laws to govern on-reserve matrimonial real property. It also provides 
provisional rules for First Nations that have not yet developed thier own laws under the 
Act.  

The provisional federal rules from this Act remain in effect to govern matrimonial real 
property on reserve until a First Nation develops its own laws to do so. 

In the interpretation section of the ActΣ ǘƘŜǊŜ ƛǎ ŀ ŎƭŀǳǎŜ ǘƘŀǘ ǘŀƭƪǎ ŀōƻǳǘ άǘǊŀŘƛǘƛƻƴŀƭέ 
dispute resolution. It reads: 

s.2 (3) For greater certainty, for the purposes of this Act, an agreement between 
spouses and common-law partners includes an agreement reached through 
traditional dispute resolution. 

This means that First Nations can go further than drafting their own laws. They can 
revitalize or develop their own dispute resolution processes, to interpret and apply the 
provisional rules or their own laws. 

A LESSON FROM THE U.S. 

Indigenous peoples in the US (generally called American Indians or Native Americans) have 
been able to achieve and maintain more legal, political, and economic authority. This has 
included the ability to establish tribal courts with jurisdiction over a range of legal matters, 
except serious criminal cases.  

For this Toolkit, there is one major lesson to draw from the US experience: when tribal 
groups have both laws for settling matrimonial real property questions AND dispute 
resolution forums, they have far fewer problems. In contrast, those tribal groups that only 
have either matrimonial real property laws OR dispute resolution forums have ongoing 
problems and conflicts.  

Therefore, to effectively deal with matrimonial real property issues, communities need 
both: 

1. Matrimonial Real Property Laws; AND 

2. Dispute resolution forums.  
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1.2. THIS TOOLKIT 

One sizŜ ŘƻŜǎƴΩǘ Ŧƛǘ ŀƭƭΥ ŎƘƻƻǎƛƴƎ ŀƴŘ developing dispute resolution mechanisms. 

There is a huge diversity in First Nations across Canada, with a wide range of cultural, 
social, and economic circumstances, and an equally wide range of goals, needs, 
challenges, strengths and resources. We recognize that there is no way just one dispute 
resolution process, or just one way of developing dispute resolution processes, could 
possibly be useful for all communities.  

There is no need to read this Toolkit in any particular order and you may not need or 
want all of it. It is not designed to lead you through a linear process to a certain end 
point. Rather, it acknowledges the work of developing, implementing and evaluating 
ȅƻǳǊ ŎƻƳƳǳƴƛǘȅΩǎ ƻǿƴ dispute resolution processes is best viewed as an ongoing cyclical 
process itself: 

  

This Toolkit provides communities and individuals with basic information about dispute 
resolution options, major issues and important community, participants and governance 
questions to consider when developing matrimonial real property laws. It provides 
starting points for conversations on dispute resolution for matrimonial real property, or 
ways to renew or deepen conversations already in progress.  
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A range of dispute resolution options is provided for Indigenous communities to explore 
and consider, including:  

¶ courts,  

¶ problem-solving or integrated courts,  

¶ tribunals,  

¶ typical dispute resolution processes, 

¶ community based justice and dispute resolution models, and 

¶ Indigenous legal processes.  

Each of these options includes information, critical questions, and building blocks to 
support Indigenous communities moving ahead with the development and 
implementation of their dispute resolution plans.  

This is not a complete legal survey, but rather a general introduction to the field of 
dispute resolution for on-reserve real property issues. Sources and Resources for further 
discussions on topics in this toolkit can be found in Appendices "B" and "C." 

Start where you are at. Take what you need. You are the expert on your own community. 
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1.3. THE CENTRE OF EXCELLENCE FOR MATRIMONIAL REAL PROPERTY 

The Centre of Excellence for Matrimonial Real Property (the άCentreέ) was established in 
2013 and is hosted by the National Aboriginal Lands Managers Association. The Centre is 
committed to supporting First Nations with the implementation of the federal Family 
Homes on Reserves and Matrimonial Interests or Rights Act. 

¢ƘŜ /ŜƴǘǊŜ ƻǇŜǊŀǘŜǎ ŀǘ ŀǊƳΩǎ ƭŜƴƎǘƘ ŦǊƻƳ ǘƘŜ DƻǾŜǊƴƳŜƴǘ ƻŦ /ŀƴŀŘŀΣ ŀƴŘ ǇǊƻǾƛŘŜǎ ǘƘŜ 
following services: 

¶ Guiding First Nations who are developing their own matrimonial real property 
laws, 

¶ Providing information on the protections and rights available to individuals and 
families living on reserve, 

¶ Assisting with implementing the provisional federal rules, and 

¶ Providing research on alternative dispute resolution mechanisms.  
 
 

The Centre of Excellence for Matrimonial Real Property has developed the Matrimonial Real 
Property (MRP) Toolkit (Version 2.0, July 17th, 2015) to help First Nations interested in 
developing their own laws. 

This resource is available online at http://www.coemrp.ca/resources/matrimonial-real-
property-mrp-Toolkit.   

http://www.nalma.ca/
http://laws-lois.justice.gc.ca/eng/acts/F-1.2
http://laws-lois.justice.gc.ca/eng/acts/F-1.2
http://www.coemrp.ca/resources/matrimonial-real-property-mrp-toolkit
http://www.coemrp.ca/resources/matrimonial-real-property-mrp-toolkit
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1.4. THE INDIGENOUS LAW RESEARCH UNIT 

The Indigenous Law Research Unit is a dedicated research unit based out of the Faculty 
of Law at the University of Victoria. We believe Indigenous laws need to be taken 
seriously as laws. Our goal is to work with and for Indigenous communities to engage 
with and articulate Indigenous laws in a rigorous and transparent way so that all 
communities can access, understand, ŀƴŘ ŀǇǇƭȅ ǘƘŜƛǊ ƭŀǿǎ ǘƻ ǘƻŘŀȅΩǎ ƛǎǎǳŜǎ ŀƴŘ 
problems.  

We also develop academic resources to support teaching Indigenous laws in law schools 
and we are working toward an Indigenous law degree program where students will 
receive both a Canadian law degree and an Indigenous law degree at the Faculty of Law, 
University of Victoria. Our vision is for Indigenous laws to be living and in use in 
communities, and to be researched, taught and theorized just as other great legal 
traditions of the world are. 

Indigenous Law Research Unit 
Faculty of Law 
University of Victoria 
PO Box 1700 STN CSC 
Victoria, British Columbia 
V8W 2Y2 
 
Phone: (250) 721-8914 or (250) 721-8172 
Fax: (250 721-6390 
Web: http://www.uvic.ca/law/about/indigenous/indigenouslawresearchunit/  
or  

www.indigenousbar.ca/indigenouslaw/ 

 

http://www.uvic.ca/law/about/indigenous/indigenouslawresearchunit/
http://www.indigenousbar.ca/indigenouslaw/
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1.5. A NOTE ON LANGUAGE 

We use the terms Indigenous, Aboriginal, and First Nation throughout the Toolkit. 

¶ άLƴŘƛƎŜƴƻǳǎέ ƛǎ ǘƘŜ ŎƻƳƳƻƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǘŜǊƳ ŀƴŘ ǿŜ ǳǎŜ ƛǘ ƘŜǊŜΣ ŜǎǇŜŎƛŀƭƭȅ 
when we want to move away from the language of Canadian courts and 
ƎƻǾŜǊƴƳŜƴǘ ǇƻƭƛŎȅΦ ²Ŝ ǳǎŜ άLƴŘƛƎŜƴƻǳǎ ƭŀǿέ ǘƻ ŘŜǎŎǊƛōŜ ƭŀǿ ǘƘŀǘ ŎƻƳŜǎ ŦǊƻƳ 
LƴŘƛƎŜƴƻǳǎ ǇŜƻǇƭŜΩǎ ƻǿƴ ǎƻŎƛŜǘƛŜǎΣ Ǉŀǎǘ ŀƴŘ ǇǊŜǎŜƴǘΦ  

¶ άCƛǊǎǘ bŀǘƛƻƴέ ƛǎ ǘƘŜ ǘŜǊƳ ǳǎŜŘ ƛƴ Ƴƻǎǘ ŎǳǊǊŜƴǘ ŦŜŘŜǊŀƭ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ Ƴŀƴȅ 
communities have adopted this language when describing themselves. We 
use First Nation when it is more appropriate to do so. 

¶ ά!ōƻǊƛƎƛƴŀƭέ ƛǎ ƻŦǘŜƴ ǘƘŜ ƭŀƴƎǳŀƎŜ ƻŦ ǘƘŜ ŎƻǳǊǘǎ ŀƴŘ ƎƻǾŜǊƴƳŜƴǘΣ ŀƴŘ ǿŜ ǳǎŜ 
this language when necessary. 

 
 

 
 

1.6. DISCLAIMER (WE HAVE TO BE RESPONSIBLE FOR WHAT WE SAY) 

This Toolkit contains general information about Canadian and Indigenous legal matters, 
but it is not legal advice and should not be treated as such. The content in this Toolkit is 
for general information purposes only and does not constitute legal, other professional 
advice or a legal opinion of any kind. Use of this Toolkit does not create a lawyer-client 
relationship. Readers are advised to seek specific legal advice from their own legal 
counsel regarding any specific legal issues or problems.
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2. DISPUTE RESOLUTION MODELS AND OPTIONS  

The purpose of this section is to provide a description of a full range of dispute 
resolution models and options, along with their advantages and disadvantages, key 
questions and basic elements.  

These dispute resolution options are set out in a spectrum, from models most 
associated with the current justice system, to models more aligned with current and 
traditional methods of dispute resolution within Indigenous communities.  

Choosing the model or models that work best for you is not an either/or question. There 
is no right or wrong answer for every community or even for every situation within a 
single community. In fact, most Indigenous communities that have developed and are 
implementing their own community-based dispute resolution processes use or rely on 
more than one of the above models.      
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2.1. COURTS 

One process you can use is the Canadian court 
system. This means that when there is a 
matrimonial property dispute, the participants 
resolve it in a Canadian court and the decision-
maker is a judge trained in Canadian law. 

In Canada, there are many different courts. Each 
court has the power to make decisions about 
different problems. The provisional rules in the Family Homes on Reserves and 
Matrimonial Interests or Rights Act explains which court has the power to make 
decisions about matrimonial property disputes on reserves. Under that law, it is the 
superior court in each province that can hear these disputes in most situations.  

Each court has a different name in each province. These are:  

Province/Territory Provincial Courts 

British Columbia 
Prince Edward Island 
Newfoundland and Labrador 
Nova Scotia 
Northwest Territories 
Yukon 

Supreme Court of the Province/Territory 

Alberta  
Manitoba  
New Brunswick 
Saskatchewan 

/ƻǳǊǘ ƻŦ vǳŜŜƴΩǎ .ŜƴŎƘ of/for Province 

Ontario Ontario Superior Court of Justice 

Quebec Quebec Superior Court 

Nunavut Nunavut Court of Justice 

 

If participants do not agree with the decision of the judge in one of these courts, they 
can ask the provincial appeal court to look at the decision again. After that decision, final 
appeal can go to the Supreme Court of Canada in some cases.2 
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{ƻƳŜ ŀŘǾŀƴǘŀƎŜǎΧ 

There are some advantages to utilizing courts. Courts are already created. This means 
you do not have to put any time, effort or funding into designing or maintaining a 
process. Courts have a transparent process and clear rules. Decisions are binding (final 
and enforceable), which means parties have to follow the decision. If a participant 
refuses to follow the decision, there is a clear way to enforce it.  

If a participant disagrees with the judge, there is a way to appeal the judgment. Because 
judges rely on precedent and there is a public record, decisions may be more consistent 
and accountable. Courts rely on many professional staff and no volunteers.  

Sometimes it is helpful to have a judge be the decision-maker. Judges are considered 
impartial, which means that they look objectively at the dispute and make decisions 
based on the law. They understand Canadian law and have experience looking at 
complicated disputes involving economic, business and property rights and interests.  

Judges make decisions after hearing from representatives (usually lawyers), which can 
help them make fair resolutions that are not influenced by one of the participants. 
However, the Family Homes on Reserves and Matrimonial Interests or Rights Act 
(Section 41) also provides that any person seeking an order under the Act must notify 
the First bŀǘƛƻƴΩǎ ŎƻǳƴŎƛƭ. This allows the First Nation to make representation with 
respect to the social, cultural, or legal context of the application and to provide their 
views as to whether or not the order should be made. This does not apply when there is 
an application for an Emergency Protection Order or a Confidentiality Order, which is 
important when there are gender and power imbalances between the participants.  

Alternative dispute resolution in court processes? 

In some provinces, participants are encouraged to resolve some or all of a dispute in a 
more informal process before going to court. For example, in British Columbia, 
participants cannot go to court on many family law disputes until they have gone to a 
judicial case conference. In the judicial case conference, a judge sits down in a private 
and informal meeting. During that meeting, the judge sees if the participants can agree 
on any issues. The judge may provide an opinion on what the resolution would likely be 
if the participants went to court.3  

The judge may order participants to attend a settlement conference. At a settlement 
conference the judge will try to mediate a solution. The judge will often give an opinion 
on the law.  
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{ƻƳŜ ŘƛǎŀŘǾŀƴǘŀƎŜǎΧ 

There are disadvantages to using courts. Courts are part of the Canadian legal system. 
There is usually no role for extended family, kinship groups or community members in 
the decision-making or court hearing process. While Section 41 provides for the First 
Nation Council to make representation, it is not yet clear how much weight that will 
carry in determining whether or not the order should be made. Indigenous legal 
traditions are not a part of court processes or decision-making. 

Judges will typically be from outside a community and may lack important knowledge 
about your community in making their decisions. Judges are not trained in Indigenous 
legal traditions and may not believe that Indigenous law exists. The Canadian legal 
system has a history of bias against Indigenous law and people. As a result, Indigenous 
participants may not trust judges or the court process. 

The experience in court is also different. Courts are adversarial. Participants are usually 
quiet during a court hearing. They normally have lawyers or representatives who argue 
their sides in the dispute. After the judge hears each side of the dispute, the judge 
makes a decision. This decision outlines who wins and who loses in a dispute. In other 
words, participants do not have a say in the court process or the resolution. This can be 
different from how many communities resolve disputes under Indigenous law. 

Courts are expensive and it is difficult to go to court without a lawyer. The rules are 
complicated and hard for most people to understand. It may take a long time to get a 
resolution because you need to schedule a hearing and then wait for a decision. 
Participants may have to travel long distances to get to court. There may not be 
translation services for participants who prefer to have a process heard in their 
language. 

How to use the courts 

To use courts, participants usually contact a lawyer who specializes in family law. If the 
participant cannot afford a lawyer, they usually contact courts in each province to find 
out what process they need to follow. Sometimes, legal aid can cover the cost of a 
lawyer. Most provinces have websites with basic information on how to access courts 
and whether there is legal aid.  
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When might you want to use a Canadian court? 

¶ When there is high conflict, safety issues or power imbalances between the 
participants.  

¶ When you want to create a precedent. This means that you think there is an 
important issue in the dispute that you want decided by a judge because it will 
impact how future decisions will be made. 

¶ When a participant may not comply with a decision and another participant may 
need to enforce it easily in court. 

¶ When you want a third-party decision-maker. 

¶ When participants have complicated disputes involving a lot of financial 
resources and/or business interests. 

¶ To access or review Emergency Protection Orders or Exclusive Occupation 
Orders or enforce other Orders or Agreements under the Act.  

 

Key questions to ask about adopting court processes: 

¶ Will members of your community use the court process? 

¶ Will a judge understand your community and your laws? 

¶ Will extended family, kinship network, or community groups be able to 
participate? 

¶ Will this process work well with existing Indigenous legal processes? 

¶ What is your role when participants adopt court processes? 
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2.2. THERAPEUTIC OR PROBLEM-SOLVING COURTS 

Therapeutic or problem-solving courts are specialized courts that are part of the regular 
court system, but aim to manage or resolve underlying socio-economic or health issues 
that lead to criminal behaviour, including intimate partner violence.4 Put simply, they 
have a more people-oriented, healing focus.  

 

Image from the Yukon Community Wellness Court. 

Although they are growing in number, therapeutic or problem-solving court are still few 
and far between and usually focus exclusively on criminal matters. However, those that 
do exist may be useful to access or learn from.  

Therapeutic or problem-solving courts vary, but are distinctive in that the judge actively 
interacts and supervises offenders. Typically they aim to be problem-solving rather than 
adversarial, ŀƴŘ ǘŀƪŜ ŀƴ ƛƴǘŜǊŘƛǎŎƛǇƭƛƴŀǊȅ ǘŜŀƳ ŀǇǇǊƻŀŎƘ ǘƻ ŀŘŘǊŜǎǎ άǊŜŎȅŎƭƛƴƎ ǇǊƻōƭŜƳǎέ 
that underlie criminal behaviour.5 Problem-solving courts have more holistic and 
collaborative decision-making and sentencing practices than typical courts, with a goal 
ǘƻ άǇǊƻƳƻǘŜ ǇǊƻ-ǎƻŎƛŀƭ ōŜƘŀǾƛƻǳǊǎ ŀƴŘ ǇƻǎƛǘƛǾŜ ŎƘŀƴƎŜέ ƛƴ ƛƴŘƛǾƛŘǳŀƭ ƻŦŦŜƴŘŜǊǎΦ6  

Aboriginal Courts are sometimes seen as a subcategory of problem-solving or 
therapeutic courts and share most of the common features and approaches discussed 
above.7 In ŀŘŘƛǘƛƻƴ ǘƻ ǘƘŜǎŜΣ !ōƻǊƛƎƛƴŀƭ ŎƻǳǊǘǎ Ƴŀȅ άŦŀŎƛƭƛǘŀǘŜ ǘƘŜ ǘǊƛŀƭ ŎƻǳǊǘΩǎ ŀōƛƭƛǘȅ ǘƻ 
consider the unique systemic and individual factors that contribute to an Aboriginal 
ǇŜǊǎƻƴΩǎ ŎǊƛƳƛƴŀƭ ōŜƘŀǾƛƻuǊέ ŀƴŘ ƪƴƻǿ ŀōƻǳǘ ŀƴŘ ƘŀǾŜ ƭƛƴƪǎ ǘƻ ǎŜǊǾƛŎŜǎ ŦƻǊ !ōƻǊƛƎƛƴŀƭ 
people within a particular community.8 They may incorporate Aboriginal language, 
ŎǳƭǘǳǊŜ ŀƴŘ ǊŜǎƻǳǊŎŜǎ ŀƴŘ ŀƭƭƻǿ ƳƻǊŜ ǘƛƳŜ ǘƘŀƴ ŀ ǊŜƎǳƭŀǊ ǘǊƛŀƭ ŎƻǳǊǘ ǘƻ άǎŜŜƪ 
ŀƭǘŜǊƴŀǘƛǾŜǎ ǘƻ ǇǊƛǎƻƴ ǘƘŀǘ ŀǊŜ ƛƴŦƻǊƳŜŘ ōȅ !ōƻǊƛƎƛƴŀƭ ǳƴŘŜǊǎǘŀƴŘƛƴƎǎ ƻŦ ƧǳǎǘƛŎŜΦέ9 

άώ¢ϐƘŜ Ƴƻǎǘ ŜŦŦŜŎǘƛǾŜ ŎƻǳǊǘ 
models emerge from the 
needs of the community in 
combination with a strong 
understanding of the serious 
nature of intimate partner 
violence and the 
contradictions and challenges 
it presents to the criminal and 
ŎƛǾƛƭ ƧǳǎǘƛŎŜ ǎȅǎǘŜƳΦέ 

- Tutty, Ursel leMaistre, 
WhaǘΩǎ [ŀǿ Dƻt to Do with it? 

At page 278. 
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Problem-solving courts include drug treatment courts, mental health courts, community 
courts, youth courts, Aboriginal courts and domestic violence courts.10 In Canada, there 
are a growing number of domestic violence courts.11 Violence between family members 
Ƙŀǎ άǳƴƛǉǳŜ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎΣέ ƛƴŎƭǳŘƛƴƎ ǘƘŜ άŎƻƳǇƭŜȄ ŜƳƻǘƛƻƴŀƭΣ ǎƻŎƛŀƭ ŀƴŘ ŜŎƻƴƻƳƛŎ 
ǘƛŜǎέ ōŜǘǿŜŜƴ ǘƘŜ ǇŀǊǘƛŜǎ. This violence often includes power imbalances, isolation, 
vulnerability, ŀƴŘ ƛǎ άǳǎǳŀƭƭȅ ǊŜǇŜǘƛǘƛǾŜ ƛƴ ƴŀǘǳǊŜΦέ12  

The Winnipeg family violence court addresses not just cases involving intimate partner 
ǾƛƻƭŜƴŎŜΣ ōǳǘ άŀƭƭ ŎŀǎŜǎ ƛƴ ǿƘƛŎƘ ǘƘŜ ŀŎŎǳǎŜŘ ƛǎ ƛƴ ŀ ǊŜƭŀǘƛƻƴǎƘƛǇ ƻŦ ǘǊǳǎǘΣ ŘŜǇŜƴŘŜƴŎȅ 
ŀƴŘκƻǊ ƪƛƴǎƘƛǇΦέ13 This is significant, given the interconnected relationships in many 
Indigenous communities.   

A therapeutic or problem-ǎƻƭǾƛƴƎ ŀǇǇǊƻŀŎƘ ǘƻ ƛƴǘƛƳŀǘŜ ǇŀǊǘƴŜǊ ǾƛƻƭŜƴŎŜ άǊŜŎƻƎƴƛȊŜǎ ǘƘŜ 
ƴŜŜŘ ŦƻǊ ǘƛƳŜƭȅ ŀƴŘ ŜŦŦƛŎƛŜƴǘ ŎƻƳƳǳƴƛŎŀǘƛƻƴ ōŜǘǿŜŜƴ ŘƛŦŦŜǊŜƴǘ ŎƻǳǊǘǎέ ŀƴŘ Ƴŀȅ άŀŘƻǇǘ 
information-sharing protocols to be better equipped to accommodate the needs, 
ƛƴǘŜǊŜǎǘǎ ŀƴŘ ǎŀŦŜǘȅ ƻŦ ǘƘŜ ŦŀƳƛƭȅ ǳƴƛǘΦέ14  

¢ƘŜǊŜ ŀǊŜ ǎƻƳŜ Ǉƛƭƻǘ ǇǊƻƧŜŎǘǎ ƻŦ άǳƴƛŦƛŜŘ ŦŀƳƛƭȅ ŎƻǳǊǘǎέ ƛƴ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ.15 Toronto 
has the Integrated Domestic Violence Court, which brings criminal charges and family 
ŎƻǳǊǘ ǇǊƻŎŜŜŘƛƴƎǎ άōŜŦƻǊŜ ŀ ǎƛƴƎƭŜ ƧǳŘƎŜ ǘƻ ǇǊƻǾƛŘŜ ŀ ƳƻǊŜ ƘƻƭƛǎǘƛŎ ŀƴŘ ŎƻƻǊŘƛƴŀǘŜŘ 
ŎƻǳǊǘ ƛƴǾƻƭǾŜƳŜƴǘΦέ16 

When might you want to use the therapeutic or problem-solving courts? 

¶ When there is intimate partner violence, high conflict, safety issues or power 
imbalances between the participants.  

¶ When there are concurrent criminal charges. 

¶ When you want to include an interdisciplinary team. 

¶ When you want a active judicial supervision. 

¶ When you want a healing focus. 
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Key questions to ask about adopting therapeutic or problem-solving court processes: 

¶ Does the purpose of the therapeutic/problem-solving court fit and support your 
community? How or why not? 

¶ Are there any assessments of the therapeutic/problem-solving court that you can 
look at? 

¶ Will members of your community use the therapeutic/problem-solving court 
process? 

¶ Will the judge understand your community and your laws? 

¶ Will extended family, kinship network, or community groups be able to 
participate? 

¶ Will therapeutic/problem-solving court processes work well with existing 
Indigenous legal processes? 

¶ What is your role when participants adopt the therapeutic/problem-solving court 
processes? 

Using Courts: Did You Know?  

¶ S. 41 (1) of the Family Homes on Reserves and Matrimonial Interests or Rights Act 
says: Any person who goes to court for an order under the Act must notify the First 
bŀǘƛƻƴΩǎ /ƻǳƴŎƛƭ unless it is an Emergency Protection Order or a Confidentiality 
Order. 

¶ S. 41 (2) says: If ŀ CƛǊǎǘ bŀǘƛƻƴΩǎ /ƻǳƴŎƛƭ ǊŜǉǳŜǎǘǎ ǘƻ ƳŀƪŜ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴǎ άǿƛǘƘ 
ǊŜǎǇŜŎǘ ǘƻ ǘƘŜ ŎǳƭǘǳǊŀƭΣ ǎƻŎƛŀƭ ƻǊ ƭŜƎŀƭ ŎƻƴǘŜȄǘέ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ŀƴŘ ƎƛǾŜ ǘƘŜƛǊ 
view as to whether or not an order should be made, the judge must allow them to 
do so before the court decides that matter. 

¶ S. 42 says: Except in the case of an Emergency Protection Order, when a court 
ƎǊŀƴǘǎ ŀƴ ƻǊŘŜǊΣ ǘƘŜ ǇŜǊǎƻƴ ǘƘŀǘ ƻǊŘŜǊ ōŜƴŜŦƛǘǎ Ƴǳǎǘ ƴƻǘƛŦȅ ǘƘŜ CƛǊǎǘ bŀǘƛƻƴΩǎ 
Council on whose ǊŜǎŜǊǾŜ ǘƘŜ ƭŀƴŘ ƻǊ ǎǘǊǳŎǘǳǊŜǎ ŀǊŜ ƭƻŎŀǘŜŘ άǿƛǘƘƻǳǘ ŘŜƭŀȅέΦ 

http://www.parl.gc.ca/content/hoc/Bills/411/Government/S-2/S-2_4/S-2_4.PDF
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2.3. TRIBUNALS 

Tribunals or boards are similar to courts, but they make 
decisions only on specific areas of law. For example, a 
tribunal could have the power to make decisions only 
about matrimonial real property disputes. 

Tribunals that are part of the Canadian legal system are 
created under a Canadian law. Indigenous communities 
also create tribunals, usually under treaty or land claim 
agreements.17 The laws creating tribunals also set out 
the powers and the rules of the tribunals. Like courts, 

tribunals have clear processes and rules to guide decision-making and appeals.  

The decision-makers in tribunals are typically experts in an area of law. These experts 
may be from inside or outside your community. In some communities, tribunal members 
are a mix of respected members of their communities and elders. Sometimes, 
communities agree to use a single tribunal among them to resolve disputes.18 This 
makes it possible to create panels of decision-makers who are experts on an issue, but 
are not from the same community as the participants.19  

Many tribunals use different dispute resolution processes, such as mediation, arbitration 
or mediation-arbitration (med-arb). Tribunals can also use Indigenous legal traditions20 
or a mix of Canadian and Indigenous legal processes.21  

Tribunal hearings are similar to court hearings. The decision-maker or panel of decision-
makers listens to the dispute and then goes away and makes a decision. Participants 
often have a representative or someone who can speak for them during the hearing.22   

Tribunal members usually write decisions that become a part of a public record. 
Tribunals rely on past decisions, or precedent, to come to their decisions. The decisions 
made in arbitration usually become part of a public record. Decisions can be enforced in 
court if they are registered. You may want to provide a way for Chief and Council or a 
lands management office to recognize decisions for enforcement as well. 

Participants can usually appeal decisions, but the reasons to appeal may be limited.  
Under Canadian law, only some provinces allow participants the ability to appeal a 
tribunal decision in the same way as a court decision.23 In other provinces, appeals are 
limited to administrative justice principles. This means participants can appeal when 
they believe the decision-maker has not been neutral or they have been treated 
unfairly. For example, if a participant thinks they did not get a chance to tell their side of 
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the story, they can ask a court to review the decision. Participants can also appeal 
decisions that are inconsistent with the law or if the tribunal did not have power to 
make a certain decision. However, because tribunals are made up of decision-makers 
who are experts in a certain area of law, courts will often respect their decisions. 

Where Indigenous communities have created tribunals, there is usually a way to appeal 
those decisions.24 These appeals often follow administrative justice principles.25 

{ƻƳŜ ŀŘǾŀƴǘŀƎŜǎΧ 

Unlike court, the processes and rules are more flexible and informal in a tribunal. 
Hearings usually take place in a meeting room rather than a courtroom. It also often 
costs less and takes less time to use a tribunal. This makes the tribunal setting less 
intimidating for participants. 

If you are able to create a tribunal, it has many of the benefits that courts do. Decisions 
can form a public record and create precedents. This is important if you have written a 
new matrimonial real property law. Tribunals have transparent processes and clear 
enforcement mechanisms. The decision-makers appear neutral and impartial.  

The expertise of tribunals also has its benefits. Having expert decision-makers is helpful 
for understanding the law and context surrounding matrimonial property disputes. This 
is particularly important if there is a gender or power 
imbalance between the parties or a history of conflict 
or violence.  

The flexibility that tribunals have is helpful. You can 
choose a mix of decision-makers from inside or outside 
of your community. This is helpful to ensure that your 
ŎƻƳƳǳƴƛǘȅΩǎ ǾŀƭǳŜǎΣ ǇǊƛƴŎƛǇƭŜǎ ŀƴŘ ƭŀǿǎ ŀǊŜ 
considered and decisions are appropriately made. This 
may also help to provide space for extended family, 
kinship groups and community in the resolution-
making process or decision where that is appropriate. 

{ƻƳŜ ŘƛǎŀŘǾŀƴǘŀƎŜǎΧ 

The main disadvantage with a tribunal is that it takes resources and time to build one. 
First, you need the authority to create the tribunal. This usually means creating a law 
that explains the powers and membership of the tribunal and the processes for using it. 
This sometimes means partnering with the Canadian legal system.   

¢ƻ ǘƘƛƴƪ ŀōƻǳǘΧΦ 

Because of the time and 
resources involved in building 
a tribunal, it may make most 
sense when multiple 
communities sharing a 
language, principles, values, 
laws, or treaty areas build a 
tribunal together. This way 
the cost and effort can be 
shared.  
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Second, you need to create rules and procedures for each dispute resolution process. 
You may need a range of decision-makers with different expertise, especially if your 
tribunal includes many processes. You need professional staff to organize and maintain 
your tribunal. Tribunals need someone to schedule hearings, provide information to 
participants about the process, and publish decisions. In other words, it is hard work to 
create and maintain a tribunal. 

 

 

When might you want to build a tribunal? 

¶ When you have the authority and resources to create and maintain a tribunal. 

¶ When multiple communities that share language, values, and laws want to build a 
tribunal together to share effort and costs. 

¶ When you want to offer many processes to participants under one organizational 
structure. 

¶ When you want to include your own appeal processes and enforcement 
measures in your system. 

¶ When you want decision-makers with special knowledge about an area of 
dispute. 
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2.4. COMMONLY-USED ALTERNATIVE DISPUTE RESOLUTION MECHANISMS 

Alternative dispute resolution mechanisms are non-court processes within the Canadian 
legal system. These were developed to provide more co-operative ways to resolve 
Canadian law disputes. Although some of these processes can provide space for 
Indigenous legal traditions, these processes are not themselves Indigenous.  

2.4.1. Mediation 

In mediation, a neutral third party works with the 
participants to voluntarily resolve their dispute. 
However, the mediator is not the decision-maker. 
The mediator is a facilitator who helps participants 
ǊŜǎƻƭǾŜ ǘƘŜƛǊ ƻǿƴ ŘƛǎǇǳǘŜΦ ¢ƘŜ ƳŜŘƛŀǘƻǊΩǎ ǊƻƭŜ ƛǎ ǘƻ 
help the participants identify what needs to be 
resolved and communicate with each other.  The 
participants agree on who the mediator is for their 
dispute. 

Often the mediator will also present options for resolutions and assist participants in 
creating agreements to resolve their conflicts. Sometimes a mediator gives thoughts on 
what a court might say about the dispute to give participants an idea of who might win 
in a courtroom context.26 

Mediators are usually trained professionals with special training, but do not need to 
have a legal education. This may make it more likely for you to find or train mediators 
from your community.  

Advantages and disadvantagesΧ 

The process in mediation is informal and flexible. Participants meet in a room with their 
representatives and the mediator around a table. It is not necessary for participants to 
have lawyers in mediation to speak for them, but they often have some representative 
with them. Mediation is less expensive and takes less time than court. 

Because the participants have more control over the process, mediation can include 
other people in the process or resolution. It is possible for extended family, kinship 
groups and community members to participate if that is what the participants want. 
Indigenous legal traditions can be accommodated if that is critical to resolving the 
dispute. However, the mediator may not understand Indigenous legal traditions. 
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Participants also have greater control over what is discussed in mediation. Mediation is 
meant to find resolutions that all participants agree to and preserve relationships rather 
than create a winner and a loser. This can be helpful for emotional resolution and 
deciding on creative remedies. 

However, because mediation assumes two equal 
participants, it can hide gender and power imbalances. 
It may be easier for a participant to negatively influence 
ǘƘŜ ƻǘƘŜǊΩǎ ŘŜŎƛǎƛƻƴǎ ǿƘŜƴ ŀ ǇƻǿŜǊ ƛƳōŀƭŀƴŎŜ ŜȄƛǎǘǎΦ 
Mediation assumes that participants are willing to co-
operate to create a resolution. If there is a great deal of 
conflict between the participants, mediation may not 
be the best option to resolve the dispute. 

The final resolution is usually written up in an 
agreement or a confidential report stating why and on 
what issues an agreement cannot be reached. 
Participants cannot appeal a mediated agreement except when the agreement violates 
the law. Traditionally, mediation agreements are highly confidential and do not become 
part of a public record. However, if you want to create a record of issues and resolutions 
or outcomes of mediations so you have a body of decisions to rely on and provide to 
your community, you can do so by cutting out identifying information necessary to 
ǇǊƻǘŜŎǘ ǇŀǊǘƛŎƛǇŀƴǘǎΩ ǇǊƛǾŀŎȅΦ 

Because the participants have an agreement they are both satisfied with, they may be 
more likely to comply with the decision. However, if one participant does not agree with 
the outcome, it may be more difficult to enforce because it is not a decision from a 
judge. You may want to provide a way for participants to get an agreement recognized 
by the courts, Chief and Council or a lands management office for enforcement. 

¢ƻ ǘƘƛƴƪ ŀōƻǳǘΧ 

Mediation has the advantage 
of having fewer operational 
costs compared to other, 
more formal, processes.  

Your main tasks with this 
approach is to maintain a 
roster of mediators to provide 
to participants, provide basic 
information to participants, 
and maintain records.  



20 

 

When might you want to use mediation? 

¶ When there may be conflict to resolve outside of the property dispute. 

¶ When you want to space for other voices in the process or resolution. 

¶ When preserving relationships is a key goal. 

¶ When you want members of your community to facilitate disputes. 

¶ When participants want an informal, private environment. 

¶ When there are no power imbalances, safety concerns or high conflict. 

¶ When the resolution can or should be private. 

2.4.2. Negotiation  

In negotiation, participants work together to come to an 
agreement about how to resolve their dispute. The 
participants can negotiate a resolution on their own, but 
usually use representatives or lawyers to do so. 
Sometimes a neutral third party will help the participants 
negotiate.  

Negotiation involves the participants communicating 
what they will agree to in a dispute and then bargaining 

with each other to reach a resolution. Unlike 
mediation or more formal processes, a negotiation 
does not have to take place in person, at a specific 
location or over a set period of time. Negotiations can 
happen by telephone. 

!ŘǾŀƴǘŀƎŜǎ ŀƴŘ ŘƛǎŀŘǾŀƴǘŀƎŜǎΧ 

Negotiation gives participants control over the process 
and outcome. Participants can create agreements on 
any matter consistent with the law.27 However, 
because negotiation assumes two equal participants, it 
can hide gender and power imbalances. This means it 
may be easier for one participant to negatively 
ƛƴŦƭǳŜƴŎŜ ǘƘŜ ƻǘƘŜǊΩǎ ŘŜŎisions. It is also important 
that all participants are willing to co-operate to create 

¢ƻ ǘƘƛƴƪ ŀōƻǳǘΧ 

Negotiation is the least 
expensive approach for a 
community since it involves 
participants finding 
representatives to help them 
resolve a dispute.  

Your main tasks with this 
approach is to maintain a 
roster of representatives, 
provide basic information to 
participants, and maintain 
records of issues and 
resolutions.  
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a resolution. Negotiation is about finding resolutions all participants agree on rather 
than creating a winner and a loser. 

The final resolution is usually written up in an agreement. Negotiated agreements are 
usually highly confidential and do not become part of a public record. However, like 
mediation outcomes, when agreements are registered with your First Nation, you may 
be able to create and maintain a record of issues and negotiated resolutions so you can 
refer to it for a rough range of workable solutions for future conflicts.  

Because participants have reached an agreement they are satisfied with through 
negotiation, they may be more likely to comply with their decision. However, if one 
participant does not agree with the outcome, it may be more difficult to enforce. You 
may want to provide a way for participants to get an agreement recognized by the 
courts, Chief and Council or a lands management office for enforcement.  

When might you want to use negotiation? 

¶ When participants do not need a facilitator or decision-maker to resolve their 
dispute. 

¶ When participants do not need to meet face to face. 

¶ When preserving relationships is a key goal. 

¶ When the resolution can be private. 

2.4.3. Arbitration 

Arbitrations are similar to court hearings. There is a decision-maker, usually called an 
adjudicator. Decision-makers are experts in an area of law and are normally from 
outside the community. Participants need the help of a representative (usually a lawyer) 
to speak for them during an arbitration. The decision-maker listens to the dispute and 
then goes away and makes a decision. Adjudicators often rely on past decisions, or 
precedent, to come to their decisions. Participants are legally required to comply with 
the final decision. 

!ŘǾŀƴǘŀƎŜǎ ŀƴŘ ŘƛǎŀŘǾŀƴǘŀƎŜǎΧ 

Arbitrations are not as formal as court hearings, but there are rules and procedures that 
participants have to follow during the process. Arbitrations often happen in a private 
room with just the participants, their representatives and the adjudicator. The 
participants can often choose the adjudicator and schedule adjudications to fit their 
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schedules. It often costs less and takes less time to go to arbitration rather than to court. 
As a result, arbitration is often less intimidating and more private than court. 

Arbitration is helpful when a participant needs a clear decision and a straightforward 
way to enforce it. If there is a power imbalance in a 
relationship, arbitration may create a fair resolution. 
Decisions are usually written and can become part of a 
public record. Participants can usually enforce the 
decisions in court. You may want to provide a way for 
participants to get an agreement recognized by Chief 
and Council or a lands management office for 
enforcement as well. 

There is usually a clear way to appeal the decision, but 
the reasons allowed for appeal may be limited. In some 
provinces, you can appeal an arbitration decision the 
same way as a court decision.28 In other provinces, the 
appeal may be limited to administrative justice 
principles. This means that participants can appeal 
when they believe the decision-maker has not been 
neutral or they have been treated unfairly. For 
example, if participant feels that they have not had a 
chance to present their side of the story, they can ask a 
court to review the decision. Participants can also 
appeal decisions when they believe they are 
inconsistent with the law or if the decision-maker did 
not have the power to make a decision. 

¢ƻ ǘƘƛƴƪ ŀōƻǳǘΧ 

Arbitration is typically a more 
costly approach for 
communities. This is because 
it often involves creating a 
tribunal.  

Even without a tribunal, you 
need rules and procedures to 
conduct arbitrations and this 
will take time, effort, and 
expertise to create. 

It may take more staff to 
support arbitration. This is 
because staff will need to 
understand the rules and 
procedures to give basic 
information to participants. 
They will also need to create 
and maintain records. Some 
communities have a roster of 
arbitrators and some appoint 
a standing panel. 
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When might you want to use arbitration? 

¶ When you want a third-party decision-maker with special knowledge about an area of 
dispute. 

¶ When you want clear appeal processes and enforcement measures. 

¶ When there are high conflicts, safety issues, or power imbalances among participants.  

¶ When you want to create a precedent. This means that you think there is an 
important issue in the dispute that you want decided by a decision-maker because it 
will impact how future decisions will be made. 

¶ When a participant may not comply with a decision and another participant may need 
to enforce it easily in court. 

2.4.4. Mediation-Arbitration  

Mediation-arbitration (med-
arb) is a Canadian legal 
process that blends the 
processes of mediation and 
arbitration into one. In med-
arb, the participants try to 
reach an agreement 
together with a mediator. If 
the dispute or parts of the 
dispute cannot be resolved 
through mediation, the 
process switches to 
arbitration.  

Sometimes the mediator is a trained mediator and adjudicator. This makes it easier for 
the process to smoothly move to arbitration if it is necessary. It is important to have a 
skilled mediator-arbitrator that both participants can agree on. If the participants need 
to agree on both a mediator and an arbitrator, this could create delays. This is especially 
the case if the parties are having difficulty resolving their dispute or if one of the 
participants believes the mediator cannot be a neutral decision-maker. 
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!ŘǾŀƴǘŀƎŜǎ ŀƴŘ ŘƛǎŀŘǾŀƴǘŀƎŜǎΧ 

Med-arb can motivate participants to mediate to avoid having a decision made by a 
third party. Med-arb may also be useful in complicated situations where there are many 
disputes, but only some of them can be resolved easily. A med-arb process could 
provide space to include Indigenous legal processes or law for dispute resolution. 
Arbitrated decisions are usually written and may become part of a public record. 
Participants can usually enforce the decisions registered in court. You may want to 
provide a way for participants to get an agreement recognized by Chief and Council or a 
lands management office for enforcement as well. 

Although mediation does not cost a lot to maintain as a process, arbitration may. 
Arbitration sometimes involves creating a tribunal. Even without a tribunal structure, 
you will need rules and procedures to conduct the arbitration, as well as maintaining a 
roster of qualitifed arbitrators, and this will take time, effort, and expertise to create. It 
may also take more staff to maintain a process that includes arbitration. This is because 
staff will need to understand the rules and procedures to give basic information to 
participants. They may also want to create and maintain records of issues and 
resolutions and decisions. 

When might you want to use mediation-arbitration? 

¶ When participants have many issues in a dispute, but only some of them can be 
resolved through mediation. 

¶ When there ƛǎƴΩǘ high conflict among participants and they hope to resolve their 
dispute through mediation. 

¶ When you have the resources to support arbitration.  

¶ When participants have access to trained mediation-arbitrators or many options 
for mediators and arbitrators. 

 
 
 
 
 
 



25 

2.4.5. Collaborative Law  

In a collaborative law process, participants sign an agreement that they will not go to 
court to resolve their dispute. Instead, participants agree to work together with their 
lawyers to find a solution together. Their lawyers are trained in collaborative law and 
also agree not to go to court. If the participants later decide to go to court, they have to 
hire new lawyers. Participants cannot use information from the collaborative law 
process against other participants if they go to court. 29  

Usually, there are a number of structured meetings in a collaborative law process. The 
participants agree to be open and honest with each other about the dispute and not 
hide information that is important to resolving it, such as financial information. They 
also agree to keep their conversations confidential. The meetings include the 
participants and their lawyers, but no mediator or decision-maker. Other professionals 
are available to the participants if they are needed. For example, a financial advisor or 
counselor may be involved in a dispute involving matrimonial property.30   

At the end of the process, the parties create a written agreement. This is a legal contract 
that can be enforced if it is filed in court.31 You may want to provide a way for 
participants to have an agreement recognized by Chief and Council or a lands 
management office for enforcement. Because the participants work together to create 
their agreement, it is more likely that they will comply with it. 
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!ŘǾŀƴǘŀƎŜǎ ŀƴŘ ŘƛǎŀŘǾŀƴǘŀƎŜǎΧ 

Collaborative law is distinct from most Canadian law 
processes because it focuses on more than just the 
legal issues between the participants. Its goal is for 
participants to have the knowledge and skills to 
make their resolution successful. Because 
collaborative law uses non-legal advisors to help the 
participants, there is space for voices and advisors 
ŦǊƻƳ ŀ ǇŀǊǘƛŎƛǇŀƴǘΩǎ family, kinship group, or larger 
community. The co-operative environment can be 
less stressful for participants. It takes less time and 
money than court.  

Collaborative law may not be appropriate in some 
circumstances. For example, it is difficult to have 
open and honest meetings if there is a power 
imbalance or a history of domestic violence in a 
relationship. It may also be inappropriate if the 
participants do not have a good relationship and it 
would be difficult for them to reach an agreement. 

 

 

 

 

When might you want to use collaborative law? 

¶ When there is conflict to resolve in addition to the matrimonial property dispute. 

¶ When you want space for other voices in the process or resolution. 

¶ When you want a holistic approach to resolution, involving experts outside of the 
law. 

¶ When preserving relationships is a key goal. 

¶ When participants want an informal, private environment. 

¶ ²ƘŜƴ ȅƻǳ ŘƻƴΩǘ ƴŜŜŘ ŀ ŘŜŎƛǎƛƻƴ-maker or mediator. 

¶ When participants have access to trained collaborative lawyers. 

¶ When there are no power imbalances, safety concerns, or high conflicts. 

To think aboutΧ 

Collaborative law is a relatively 
low-cost option. Individuals 
access collaborative law 
processes by first contacting a 
collaborative lawyer.  

Your community could support a 
collaborative law process by 
creating and maintaining a roster 
of professionals, such as 
collaborative lawyers, counselors, 
and financial advisors.  

You will also likely need staff to 
explain collaborative law 
processes to participants and a 
means of maintaining a record of 
issues and resolutions. 
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2.5. COMMUNITY-BASED JUSTICE AND DISPUTE RESOLUTION MODELS 

 

2.5.1. Why Develop Your Own Community-Based Dispute Resolution Process? 

The Siksika Nation said: 
That the Siksika Nation developed the community-based justice Aiskapimohkiiks Program in 
ƻǊŘŜǊ ǘƻ άŀǎǎƛǎǘ ŀƭƭ {ƛƪǎƛƪŀ bŀǘƛƻƴ ƳŜƳōŜǊǎ ǘƻ ǊŜǎƻƭǾŜ ŘƛǎǇǳǘŜǎΦέ ¢ƘŜ Aiskapimohkiiks 
tǊƻƎǊŀƳ ǎŜŜƪǎ ǘƻ ŘƛǾŜǊǘ ŎŀǎŜǎ ŦǊƻƳ ŦƻǊƳŀƭ ŀŘƧǳŘƛŎŀǘƛƻƴΣ άǘƘŜǊŜōȅ ŀŎƘƛŜǾƛng maximum self-

ŘŜǘŜǊƳƛƴŀǘƛƻƴ ǿƘƛƭŜ ǊŜǎǘƻǊƛƴƎ ƛƴŘŜǇŜƴŘŜƴŎŜΣ ǎƻƭƛŘŀǊƛǘȅΣ ǳƴƛǘȅΣ ǇŜŀŎŜ ŀƴŘ ƘŀǊƳƻƴȅΦέ32 
 

The Treaty Four Governance Institute said: 
That the Treaty Four Governance Institute initially developed the Treaty Four Administrative 
Tribunal in response to the following needs and issues identified by community members:   

¶ Internal appeals are seen as biased and ineffective 

¶ External systems are seen as too distant and inefficient 

¶ Dispute resolution is a key component to all governance developments 

¶ Desire ǘƻ ƛƴŎƻǊǇƻǊŀǘŜ άǘǊŀŘƛǘƛƻƴŀƭέ ǇǊƛƴŎƛǇƭŜǎ ŀƴŘ ǇǊŀŎǘƛŎŜǎ ƛƴ ǎŜǘǘƭƛƴƎ ŘƛǎǇǳǘŜǎ 

¶ Improve quality of life (by settling disputes).33 
 

The Stó:lǁ Nation said: 
That when developing the Qwi:qwelstóm: Healing and Peacemaking Circles Program, the 
Stó:lǁ Nation made a commitment that the Stó:lǁ justice program would: 

¶ be based on Stó:lǁ culture, customs and traditions; 

¶ be supported by the Stó:lǁ communities; and 

¶ be driven by the Stó:lǁ people. 
 
¢ƘŜ ŎƻǊŜ ƻŦ ǘƘŜǎŜ ǘƘǊŜŜ ƎǳƛŘƛƴƎ ǇǊƛƴŎƛǇƭŜǎ ǿŀǎ ŀ άŘŜǎƛǊŜ ǘƘŀǘ ώŀ ƧǳǎǘƛŎŜ ǇǊƻƎǊŀm] reflect the 
Stó:lǁ ǇŜƻǇƭŜǎΩ ŀǎǇƛǊŀǘƛƻƴ ǘƻ ōŜ ǎŜƭŦ-determining and, by implication, to realize their right to 
ŜȄǇŜǊƛŜƴŎŜ άƧǳǎǘƛŎŜέ ŀŎŎƻǊŘƛƴƎ ǘƻ {ǘƽΥƭǁ customs and traditions. Doing so means bringing 
άƧǳǎǘƛŎŜέ ōŀŎƪ ǘƻ ǘƘŜ ǇŜƻǇƭŜ ōȅ ƎƛǾƛƴƎ ǘƘŜƳ ŀƴ ƻǇǇƻǊǘǳƴity to play meaningful roles not only 

ƛƴ ǘƘŜ ǇǊƻōƭŜƳΣ ōǳǘ ŀƭǎƻ ƛƴ ƛǘǎ ǎƻƭǳǘƛƻƴΦέ34 
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2.5.2. Tribunals/Panels/Committees 

Some Indigenous communities have developed, or are developing, dispute resolution 
tribunals, panels, or committees.  

These processes can be organized by one community, a tribal council, or by a 
partnership between several communities. They often work together with other models, 
like mediation or peacemaking, or even with courts. These models have formal and 
transparent structures, policies, and procedures. There are clear rules and a process 
with clearly defined steps. They are usually public rather than private.  

Elders and other respected people 
with relevant knowledge and expertise 
are selected to sit on a tribunal, panel, 
or committee. These decision-makers 
hear information and stories from all 
parties to an issue and then make a 
decision about it. They may be 
appointed for a certain term or may be 
drawn from a larger pool or roster of 
decision-makers in order to ensure 
they are impartial and there are no 
real or perceived conflicts of interests.  

Tribunals, panels or committees may: 

¶ Be advisory ς give non-binding advice or recommendations on the best decision, 
plan, or resolution,  

¶ Be adjudicative ς make decisions that are binding (final and enforceable), or 

¶ Be an appeal mechanism ς hear and make rulings on appeals from other less 
formal processes. 
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2.5.3. Some Tribunal Examples  

Name Communities 
served? 

Who can 
access it? 

How do parties 
access it? 

Issues dealt with? 

L
o

n
g
 P

la
in

 F
ir

st
 N

a
tio

n35
 

 

Long Plain First 
Nation in 
Manitoba. 

Longs Plain 
First Nation 
members. 

A participant seeking 
the resolution of a 
dispute is required 
to file a written 
notice of appeal 
with the Land 
Authority within 30 
days of becoming 
aware of the issue. 
This must include 
the issues, facts, and 
arguments relied on 
and relief sought. 

Applies to disputes 
around "interests and 
rights in Lands."36  

The tribunal does not 
deal with Chief and 
Council decisions that 
are unrelated to lands, 
to housing decisions or 
administration of 
estates, unless all the 
immediate relatives 
consent. 

A
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o

n
3

7  

39 Anishinabek 
First Nations in 
Ontario. 

First Nations, 
citizens, and 
non-members 
of the 
Anishina-bek 
Nation. 

This is typically used 
where mediation or 
sharing circles may 
not work well for the 
parties or where the 
parties would like a 
decision made. 

¢ƘŜ ǘǊƛōǳƴŀƭΩǎ ƛssues 
vary and includes 
nation-wide disputes 
such as between First 
Nations, governance 
and administration, 
election codes, 
constitutions, 
matrimonial real 
property, citizenship, 
etc. 

T
re

a
ty

 F
o

u
r 

A
d

m
in

i-s
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a
ti
ve
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a
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34 First Nations 
in Treaty 4 
territory. 

First Nation 
members 
where the First 
Nation law 
designates the 
Tribunal as the 
dispute 
resolution 
mechanism. 
 
 
 

It is intended to be 
available when 
disputes cannot be 
resolved at the 
community level 
through other 
processes 
(mediation and 
peacemaking 
attempted first). 

The tribunal deals with 
disputes involving the 
application of First 
Nation laws in Treaty 4 
territory.  

Does not deal with 
criminal matters or 
make decisions dealing 
with awards for costs 
or damages. 
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Steps in Process? Outcomes? 

Parties move through the following 
ordered stages of dispute resolution: 
"facilitated discussions," appeal, or as a 
final option, court adjudication. 
 
If the parties are unable to reach 
consensus through facilitated discussion, 
the appeals stage is triggered. 

The Appeal Panel may order an action be 
taken or stopped; confirm, reverse, substitute 
a decision; or refer a matter back for a new 
decision.  
 
The decisions of the Appeal Panel must be in 
writing and signed by the Chair and are binding 
except for review by a court of competent 
jurisdiction. 
 
 
 
 

Typically, three community members, 
who are trained in hearing evidence, sit 
on a panel and hear the parties.  
 
In cases where the community panel 
members may be in conflict with the 
dispute or the parties, a panel member 
may be brought in from another 
community. 
 
 
 

The panel is given the authority to hear 
evidence, make recommendations, and to 
make a final decision. 
 
 
 
 

The process involves five stages:  
1. determination of Treaty 4 

jurisdiction, 
2. pre-hearing stage, 
3. the hearing, 
4. decision writing, and  
5. after the decision  

 
Lawyers for both disputing parties may 
be present but are precluded from 
actively participating and cross 
examination is limited. 

The Tribunal can make findings of fact and 
settle disputes through the application of First 
Nation law. They may also make non-binding 
recommendations on possible ways to resolve 
the conflict, suggest "recommendations on the 
development [and] implementation of First 
Nation law and policy," and issue "interim 
orders or injunctions during the course of its 
proceedings."  
 
While recommendations of the tribunal are 
non-binding, "the agreement to participate in 
the adjudicative process amounts to 
consenting to the binding Tribunal decision." 
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2.5.4. Other Examples of Tribunals, Committees, and Panels:39 

Community based Justice Committees ς These committees or panels deal with mainly 
ŎǊƛƳƛƴŀƭ ƳŀǘǘŜǊǎΦ ¢ƘŜȅ ŘƻƴΩǘ ƳŀƪŜ ŦƛƴŘƛƴƎǎ ƻŦ ŦŀŎǘ ǿƘŜƴ ǇŜƻǇƭŜ ŘƛǎŀƎǊŜŜ ŀōƻǳǘ ǿƘŀǘ 
actually happened. These are most often advisory and give advice to a judge about 
sentencing plans or options. The judge usually follows their advice.40 

¶ Aiskapimohkiiks Program was developed as a community-based justice program in 
ƻǊŘŜǊ ǘƻ άŀǎǎƛǎǘ ŀƭƭ {ƛƪǎƛƪŀ bŀǘƛƻƴ ƳŜƳōŜǊǎ ǘƻ ǊŜǎƻƭǾŜ ŘƛǎǇǳǘŜǎΦέ41 The 
Aiskapimohkiiks Program seeks to divert cases from formal adjudication, to achieve 
maximum self-determination while restoring independence, solidarity, unity, and 
peace and harmony. 

The Aiskapimohkiiks process involves two phases ς mediation and arbitration ς and 
endeavors to incorporate Blackfoot traditions, values, and customs. 

¢ƘŜ ŦƛǊǎǘ ǇƘŀǎŜΣ άAiipohtsiniimstaΣέ ǳǘƛƭƛȊŜǎ ƳŜŘƛation. 

¢ƘŜ ǎŜŎƻƴŘ ǇƘŀǎŜΣ άAiskapimohkiiksΣέ ǊŜƭƛŜǎ ƻƴ ŀǊōƛǘǊŀǘƛƻƴ ƛŦ ǘƘŜ ǇŀǊǘƛŜǎ ŀǊŜ 
unable to settle their dispute during the first phase.  

A three-member tribunal includes an elder, a member of the Siksika community, 
and an independent chairperson who conducts the arbitration. The 
Aiskapimohkiiks Program also involves an Elders Advisory Committee. 

¶ First Nations Custom Advisory Panels Program: Yellowhead Tribal Community 
Correction Society. This justice initiative operates in the five member First Nations in 
the Yellowhead Tribal Council. The recipient nations are the Alexander First Nation, 
!ƭŜȄƛǎ bŀƪƻǘŀ {ƛƻǳȄ bŀǘƛƻƴΣ 9ƴƻŎƘ /ǊŜŜ bŀǘƛƻƴΣ hΩ/ƘƛŜǎŜ CƛǊǎǘ bŀǘƛƻƴΣ ŀƴŘ ǘƘŜ 
Sunchild First Nation.42 

Tribunal Models: 

¶ Iroquois Dispute Resolution Tribunal ς Six Nations of Grand River: This tribunal is 
set out in the matrimonial real property law of the Six Nations of Grand River: A Law 
Concerning Matrimonial Real Property. The tribunal is anticipated to be the final 
decision-maker with regards to matrimonial real property disputes, but there is a 
right to appeal in certain circumstances.  

Although the tribunal will follow rules of administrative justice applicable to 
/ŀƴŀŘƛŀƴ ǘǊƛōǳƴŀƭǎΣ ŀǎ ƳǳŎƘ ŀǎ ǇƻǎǎƛōƭŜ ǘƘŜ ŘƛǎǇǳǘŜ ǊŜǎƻƭǳǘƛƻƴ ǿƛƭƭ ōŜ άōŀǎŜŘ ƻƴ 
traditional approaches, ǎǳŎƘ ŀǎ ǘƘƻǎŜ ǳǎŜŘ ƛƴ WǳǎǘƛŎŜ {ŜƴǘŜƴŎƛƴƎ /ƛǊŎƭŜǎΦέ
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Six Nations has also developed a regulation to govern the tribunal process. The 
regulation emphasizes that the tribunal's remedies and processes must comply with 
the "Matrimonial Real Property laws of Six Nations of the Grand River and other 
member communities of the Iroquois Caucus, who have an Matrimonial Real 
Property Law" and must be άŦŀƛǊΣ Ƨǳǎǘ ŀƴŘ ŜǉǳƛǘŀōƭŜΦέ  

There are detailed regulations that outline: a mandatory mediation step, exceptions 
in cases of domestic violence, how to commence a tribunal proceeding, anticipated 
steps in the tribunal process, appeal procedures to an Iroquois appeal body, and 
compliance or enforcement measures.43 

¶ Métis Settlements Appeal Tribunal is one of the longest standing Indigenous 
tribunals in Canada. It is also unique in that it was established by the Métis 
Settlements Act in Alberta.44 Part 7 of the Act addresses the establishment and 
powers of the tribunal. The Act sets out who makes up the tribunal as well as the 
powers and responsibilities of the appeal tribunal.  

The tribunal has a number of panels which can hear appeals on several types of 
matters including membership appeals, land appeals, surface access, and other 
disputes such as business property or mineral projects. In addition, they can hear 
appeals on anything where all the parties agree the tribunal can decide the matter.45  

The Act allows the tribunal to set up "any means of dispute resolution process that it 
considers appropriate, including mediation, conciliation and arbitration 
processes."46  



34 

2.5.5. Circle Processes 

Some Indigenous communities have adopted circle models of decision-making and 
dispute resolution. These typically address issues involving harm or safety concerns and 
are most commonly connected to criminal justice or child protection systems.  

Circle processes are called many different 
things, but tend to follow a similar format, with 
certain elements in common. All participants 
have to consent to participating in them. They 
are facilitated by a trained facilitator. They are 
usually private with only the participants and 
invited others being involved and aware of 
what happens. Family, community members, 
and professionals may be invited to participate and there is a focus on involving 
extended family and community where possible.  

Most circle processes have a pre-process to evaluate and prepare participants. There are 
often high expectations about confidentiality about what happens in the circle process 
itself. They usually use holistic and restorative approaches to the issue and people 
involved. They range from standardized processes to processes where communities 
have included or deeply integrated their own legal, cultural, and spiritual principles and 
practices into the process as key elements and overarching guiding principles. Circle 
processes usually lead to a written agreement or plan. Some have follow-up sessions to 
see how the agreement or plan is working.  

Common circle processes in use include: 

¶ Sentencing Circles ς facilitated circles connected to the criminal justice system 
and often conclude by advising a judge as to the appropriate sentencing plan for 
an individual offender. 
 

¶ Healing/Peacemaking Circles ςfacilitated circles usually connected to the criminal 
justice system but may extend beyond to other harms and disputes. They may be 
extended processes over a period of time, and include or connect people to 
therapeutic, cultural, and other resources needed for positive change.  
 

¶ Family Group Conferencing ς facilitated group processes that started in New 
Zealand but have become widely used and accepted in Canada, particularly in 
relation to child protection and youth issues. They are usually child-focused and 
invite family and extended family members to come together and share 
perspectives and brainstorm solutions for a specific issue. 
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Common Steps in Circle Processes:  

1. Referral: Depending on the issue, participants may be referred through the court 
system, the child welfare system, or, in some cases, they can self- refer or 
be referred through Chief and Council or other community-based helpers 
or service-providers.  

2. Preparation: A trained and paid facilitator talks to the referred individuals and identifies 
family, extended family and community members, elders, supporters and 
professionals who should be present. The facilitator usually talks privately 
and individually to all possible participants, to gauge the dynamics, risks, 
and likelihood of success. In some processes, an elder or spiritual leader 
may also be involved. In some processes, there may be behavioural or 
spiritual preparation required.   

3. Opening: The facilitator welcomes participants to the circle. Sometimes an elder or 
spiritual leader will open with a prayer, a smudge or a brief ceremony. 
Rules and expectations are clearly outlined for safety.  

4. Introductions/ 
Role Identification: 

Most circle processes begin with a round of introductions, with all people 
identifying their roles and why they are present.  

5. Issue 
Identification 

The facilitator invites all participants to talk about how they view the 
issue. This may include sharing impacts or taking responsibility, as well as 
discussing worries, strengths, priorities, interests, and hopes. Participants 
may feel and share strong emotions. This step may be more or less 
structured but it is always facilitated by a trained facilitator.    

6. Teaching/ 
Expanding 
Understanding: 

There is often a teaching component to circle processes. Where elders, 
spiritual leaders, or other knowledgeable and respected people are 
involved, they may give cultural or spiritual teachings, advice or words of 
hope and encouragement. Where professionals are involved, they may 
discuss rules, expectations, and resources available to help.    
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7. Development of 
a plan or 
resolution: 

The facilitator may assist or may leave while participants develop an 
action plan or proposed resolution. This plan or resolution is usually put 
into writing. It may or may not follow a pre-made form.   

8. Acceptance of 
the plan or 
resolution: 

The facilitator or someone else with authority (e.g., a social worker in child 
welfare matters) reviews the proposed plan or resolution and suggests 
modifications as required and accepts or approves it. Typically participants 
sign this agreement, which the facilitator types up afterwards, gives to 
participants, and keeps on file. 

9. Closing: The facilitator brings the circle to a close. Typically, all participants are 
given a chance to say something and check in about how they feel. Where 
elders or spiritual leaders are involved, they may end with a prayer, 
smudge, or brief ceremony.   

10. Follow-up: The facilitator should follow up to see if the agreement or plan is being 
carried out. This may include assistance to connect to resources, or the 
provision of support and problem-solving. There may be specific timelines 
and dates to check in about progress, as well as consequences or alternate 
resolutions when a plan is not being followed. There may be an additional 
closing ceremony or celebration when the plan is complete, or a positive 
report to an authority like a court or government department involved.  
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Some Circle Examples:  

 1.Communities 
served? 

2. Who can 
access it? 

3. How do parties access it? 

¢ǎǳǳ ¢Ωƛƴŀ 
Office of the 
Peacemaker47 

¢ǎǳǳ ¢Ωƛƴŀ 
Reserve in 
southern Alberta 

Residents of 
the Tsuu 
¢Ωƛƴŀ CƛǊǎǘ 
Nation 

/ŀǎŜǎ Ǝƻ ǘƘǊƻǳƎƘ ǘƘŜ ¢ǎǳǳ ¢Ωƛƴŀ /ƻǳǊǘΦ 
Cases are reviewed by the Crown 
counsel and the coordinator and, 
matters are diverted from regular court 
to the Office of the Peacemaker for 
resolution if appropriate. Participation 
must be voluntary and victims (if there 
are any) must agree to the peacemaking 
process. 
 
 
 

Qwi:qwelstóm - 
Stó:lǁ Healing 
and 
Peacemaking 
Circles48 

24 Stó:lǁ First 
Nations in British 
Columbia 
 

Residents of 
24 Stó:lǁ 
First Nations 

There are referrals from the RCMP (pre-
charge), Crown Counsel (post-charge), 
probation officers (pre-sentence), 
department of fisheries and oceans, 
Xyolhemeylh, the Ministry of Children 
and Family Development, community 
members, and self-referrals. The person 
who has done the harm must take 
responsibility for it. 
 
 
 
 
 
 
 
 

Meenoostahtan 
Minisiwin 
Family Justice 
Program49 

17 First Nation 
Communities in 
northern 
Manitoba plus 
Thompson, 
Winnipeg, the 
Pas, and Gillam. 

First Nations 
families, 
children and 
service 
providers 
living in 
these areas. 

There are referrals from Child and 
Family Services [CFS], CFS agencies, 
schools, Chief and Council, court 
system, community service providers, 
and self-referrals. Issues must be 
related to a mandated CFS matter and 
participation must be voluntary. 
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4. Issues dealt with? 5. Steps in Process? 6. Outcomes? 

Reserve bylaws and all 
criminal matters other than 
homicide and sexual assaults. 

The process follows a 
standard routine, with an 
opening, 4 rounds, and a 
closing. There is 
preparatory work and 
follow up. 

The offender signs an agreement to 
follow through with certain tasks 
according to the resolution reached 
within circle. Once these tasks are 
completed, there is a final peacemaking 
circle with a ceremony and celebration. 
The matter is then returned to court 
ǿƛǘƘ ǘƘŜ ǇŜŀŎŜƳŀƪŜǊΩǎ ǊŜǇƻǊǘΦ ¢ƘŜ 
prosecutor assesses the outcome and 
the nature of the offence and may 
withdraw charges or submit the report 
to the court for serious offences. 

Criminal matters, to replace 
trial process, make sentencing 
recommendations, reintegrate 
offenders after prison, or 
develop healing plan as part of 
sentencing or probation 
orders. Community issues, 
such as family disputes, 
custody concerns, divorce 
settlements and improving 
relations between community 
members and professionals, 
between community members 
and Stó:lǁ employees, 
between Stó:lǁ staff and 
supervisors. 

The process varies 
depending on the issue and 
whether it is a healing or 
peacemaking process. 
Participants are required to 
abstain from drugs and 
alcohol and rest for four 
days prior to a circle. 

The outcome varies based on the issue, 
it may result in sentencing 
recommendations, healing plans, or 
agreements between participants. 

All aspects of mandated child 
welfare, other situations 
ǿƘŜǊŜ ŎƘƛƭŘǊŜƴΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎ 
are at risk, including: care 
placement, parent-child 
conflict, family-agency-system 
conflicts, service plans for 
neglect and abuse, family 
violence, larger community-
wide conflicts, advocacy for 
families trying to access 
service and to address larger 
systemic problems affecting 
children and families. 

The process varies 
depending on the issue., It 
may include lengthy and 
complex shuttle diplomacy 
and use of representatives 
where warranted. 

The oucome is a Family Action Plan, 
which details how the long term care 
and protection of children will be 
addressed, including who and what 
resources need to be involved, each 
ǇŀǊǘƛŎƛǇŀƴǘΩǎ ŎƻƴǘǊƛōǳǘƛƻƴΣ ƳƻƴƛǘƻǊƛƴƎΣ 
and contingencies. Standard follow up is 
1, 3, and 6 months following 
agreement, but varies greatly according 
to specific issue and needs. 
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Other Examples of Circle Processes  

B.C. Circle and Family Group Conferencing Models 

Over 2004 and 2008, the British Columbia Ministry of Children and Family Development 
provided significant funding to the Law Foundation of British Columbia for the purposes 
of expanding alternative dispute resolution processes with respect to child protection, 
particularly in the Aboriginal context.  

There are eleven participating agencies that have implemented various "collaborative 
decision-making" processes including family group conferencing, traditional decision-
making, and hybrid models. Family group conferencing was originally used to describe a 
process used in New Zealand where families, service providers, and other professionals 
engage in collaborative decision-ƳŀƪƛƴƎΦ Lǘ ǿŀǎ άŘŜǾŜƭƻǇŜŘ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ƴŜŜŘ ŦƻǊ ŀ 
culturally sensitive, family-based approach to the care of Maori children, who, like 
Aboriginal children in BC, were disproportionately over-ǊŜǇǊŜǎŜƴǘŜŘ ƛƴ ǘƘŜ ŎƻǳƴǘǊȅΩǎ 
ŦƻǎǘŜǊ ŎŀǊŜ ǎȅǎǘŜƳΦέ50 

This model is premised on the notion of collective responsibility and involves the child, 
immediate and extended family members, and community members (as identified by 
the familȅύ ƛƴ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ŀ Ǉƭŀƴ ƻŦ ŎŀǊŜΦ !ƴ άǳƴŘŜǊƭȅƛƴƎ ŀǎǎǳƳǇǘƛƻƴ ƻŦ ǘƘŜ 
[Family Group Conferencing] process is that the family itself is best able to understand 
and articulate its strengths, challenges, resources and supports, [and] therefore plans 
creatŜŘ ōȅ ǘƘŜ ŦŀƳƛƭȅ ƘŀǾŜ ŀ ƘƛƎƘŜǊ ǇǊƻōŀōƛƭƛǘȅ ƻŦ ǎǳŎŎŜǎǎΦέ51  

A family group conference facilitator or coordinator is responsible for assisting families 
in identifying and inviting appropriate individuals to the conference. Such conferences 
are ultimately desiƎƴŜŘ ǘƻ ŜƴƘŀƴŎŜ ŀƴŘ ŀǳƎƳŜƴǘ ŀ ǇŀǊǘƛŎǳƭŀǊ ŦŀƳƛƭȅΩǎ ǎǳǇǇƻǊǘ 
network.52 Traditional decision-making processes also involve Elder wisdom and 
knowledge. They also generally commence and close with a prayer.  

If the circle format is employed, there are typically άŦƻǳǊ ǊƻǳƴŘǎΥ ƛƴǘǊƻŘǳŎǘƛƻƴκǊƻƭŜ 
identification; issue articulation; family planning; finalization of the plans and/or check 
in. Teachings are shared by those with influence and authority in the meeting ς often 
9ƭŘŜǊǎΦέ ¢ƘŜ ƛƴŘƛǾƛŘǳŀƭǎ ǘƘŀǘ ŎƻƳǇǊƛǎŜ ǘƘŜ /ƛǊŎƭŜ ŘŜǾŜƭƻǇ ǊŜǎƻƭǳǘƛƻƴǎ ŀƴŘ ŀǎ ǎǳŎƘΣ άǘƘŜ 
ƛƴŘƛǾƛŘǳŀƭǎ ŀǊŜ ǘƘŜ /ƛǊŎƭŜ ŀƴŘ ŀǊŜ ŜƴŎƻǳǊŀƎŜŘ ǘƻ ǘŀƪŜ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ƻŦ ǘƘŜ ǊŜǎƻƭǳǘƛƻƴΦέ 
Multiple meetings may be required in order to reach a resolution.53  
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Some examples of these circle processes in BC include:  

¶ Carrier Sekani Family Services Society,  

¶ Haida Child and Family Services Society,  

¶ Kla-how-eya Aboriginal Centre,  

¶ Northwest Inter-Nation Family and Community Services Society,  

¶ Nuu-chah-nulth Tribal Council, and 

¶ Squamish Nation. 

Calgary Rockyview Child and Family Services (CRCFS) Native Services Traditional 
Mediation Circle 

The mediation circle process offered by CRCFS is based on the Blackfoot Circle Structure 
model and is a "process based on traditional Blackfoot ceremonies." The process is 
conducted within a tipi circle arrangement in which participants and those with the 
rights and responsibilities as ceremonial bundle holders have a seating position in 
accordance with Blackfoot legal traditions.  

The circle process follows ceremonial protocols that haǾŜ άŀ ǎǇŜŎƛŦƛŎ ōŜƎƛƴƴƛƴƎ ŀƴŘ 
ŜƴŘƛƴƎέ ŀƴŘ ŘŜŦƛƴŜ άǘƘŜ ŀǇǇǊƻǇǊƛŀǘŜ Ǉƻǎƛǘƛƻƴ ŀƴŘ ŘǳǘƛŜǎ ƻŦ ŜŀŎƘ ƛƴŘƛǾƛŘǳŀƭ ǇŀǊǘƛŎƛǇŀǘƛƴƎ 
in the ceremony, as well as the role of the cultural materials involved, namely, the 
bundle itself, the pipe, and the smudge."   

The mediation circle process "gives all participants non-exclusive access to the process 
and ensures that they all contribute to the same goal." Thus, "all participants have to be 
clear about their roles in that process" and be willing to "learn and take on the 
responsibilities that come with a specific position in the circle."  

¢ƘŜ ƳƻŘŜƭ ƛǎ άōŀǎŜŘ ƻƴ ŎƻƳƳǳƴƛǘȅ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ōŜŎŀǳǎŜ ƛǘ ŀƭƭƻǿǎ ŦƻǊ ŜŀŎƘ ƛƴŘƛǾƛŘǳŀƭϥǎ 
voice" and is not based on favouring "experts" or "outsiders to the community."54 

MiΩƪƳŀǉ CŀƳƛƭȅ DǊƻǳǇ /onferencing 

¢ƘŜ aƛΩƪƳŀǉ CŀƳƛƭȅ ŀƴŘ /ƘƛƭŘǊŜƴ {ŜǊǾƛŎŜǎ !ƎŜƴŎȅ ŘŜǾŜƭƻǇŜŘ CŀƳƛƭȅ DǊƻǳǇ 
/ƻƴŦŜǊŜƴŎƛƴƎ ƛƴ нллрΣ ŀǎ άŀ ŎǳƭǘǳǊŀƭƭȅ ŀƭƛƎƴŜŘ ǎǘǊŀǘŜƎȅ ŦƻǊ ŦŀƳƛƭȅ ƘŜŀƭƛƴƎ ǘƘŀǘ ǳǎŜǎ ŀ 
healing Circle format to assist families in open protection cases, cases before the courts, 
ŎƘƛƭŘǊŜƴ ƛƴ ŎŀǊŜ ŀƴŘ ƪƛƴǎƘƛǇ ǇƭŀŎŜƳŜƴǘ ƛƴ ŦƻǎǘŜǊ ŎŀǊŜ ŀƴŘ ŀŘƻǇǘƛƻƴΦέ  

¢ƘŜ !ƎŜƴŎȅ ƻŦŦŜǊǎ aƛΩƪƳŀǉ ŦŀƳƛƭƛŜǎ ǘƘŜ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ŜƴƎŀƎŜ ƪƛƴǎƘƛǇ ƴŜǘǿƻǊƪǎ ŦƻǊ 
child placement as opposed to foster care or family court. Family Group Conferencing 



42 

has expanded and presently receives referrals from the Family Support Department and 
the various Family and Community Healing Centres.  

hƴŜ ǊŜŀǎƻƴ ƛǘ Ƙŀǎ ŜȄǇŀƴŘŜŘ ƛǎΣ ŀǎ ǘƘŜ aƛΩƪƳŀǉ CŀƳƛƭȅ ŀƴŘ /ƘƛƭŘǊŜƴ {ŜǊǾƛŎŜǎ !ƎŜƴŎȅ 
indicates is that it: 

άvery much resembles the healƛƴƎ /ƛǊŎƭŜ ŀƴŘ ǘƘŜ ǘŀƭƪƛƴƎ /ƛǊŎƭŜǎ ƻŦ ώaƛΩƪƳŀǿϐ 
ŎǳƭǘǳǊŜΦ CƻǊ Ƴŀƴȅ aƛΩƪƳŀǉ ŀƴŘ ƻǘƘŜǊ !ōƻǊƛƎƛƴŀƭ ǇŜƻǇƭŜ ǘƘŜ /ƛǊŎƭŜ ƛǎ ŀ ǇƻǿŜǊŦǳƭ 
symbol of connectivity and completeness. The healing Circle / talking Circle has 
long been a place where everyone is equal, where all can have a say. It is a 
healing Circle where the heart can be unburdened, and words of consolation 
Ŏŀƴ ōŜ ŦǊŜŜƭȅ ǎǇƻƪŜƴΦ 9ǾŜǊȅƻƴŜ ƛƴ ǘƘŜ /ƛǊŎƭŜ Ƙŀǎ ŀ ǇƛŜŎŜ ƻŦ ǘǊǳǘƘ ŀƴŘ ŜǾŜǊȅƻƴŜΩǎ 
contribution is intended to make it whole.έ55  

Nishnawbe Talking Circles 

The Nishnawbe-Aski Legal Services Corporation developed a process called the Talking 
Together Program in 2002 to address the child welfare needs of 51 First Nations 
communities in the Nishnawbe-Aski Nation (NAN) territory. The program works with on- 
and off-reserve NAN First Nations children who have been apprehended and their 
families. The Talking Together Program utilizes a restorative, circle approach to bring 
participants together to discuss family problems in a non-judgmental way.  

The circle is comprised of family members, workers, agency representatives, and 
community elders. In the circle, participants examine the ramifications of the issues 
experienced by a particular family. "If an agreement is reached, it is used as the basis for 
the Plan of CareΣ ŀƴŘ ŦƛƭŜŘ ǿƛǘƘ ǘƘŜ /ƻǳǊǘΦέ ¦ƭǘƛƳŀǘŜƭȅ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǘƘŜ ¢ŀƭƪƛƴƎ 
Together initiative is to strengthen the family unit. 56 
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2.5.6. Mediation/Mediation-Arbitration 

Some First Nations who have implemented their own land codes have decided to 
require or recommend that separating couples involved in matrimonial real property 
disputes attempt to reach an agreement through mediation prior to going to arbitration, 
a tribunal, or a court to resolve the matter. Interestingly, many provincial courts across 
Canada have a similar requirement or offer mediation services for family law matters. 
Where mediation is required there are usually exceptions made for certain 
circumstances, such as cases involving power imbalances or intimate partner violence.  

A First Nation may refer parties to an already existing outside roster of provincially 
regulated mediators, or create its own inside roster. Where First Nations create their 
own roster of mediators, they may include elders or other knowledgeable and respected 
community-based people on the roster, who can add cultural, spiritual, or ceremonial 
aspects to the mediation process.  

Mediation is a highly individualized and private process that typically results in a signed, 
written agreement or a confidential report stating why and on what issues an 
agreement cannot be reached. Agreements reached or confidential reports explaining 
why an agreement could not be reached are then filed with land managers.  

Examples:  

First Nation: Is mediation 
mandatory or 
voluntary? 

Mediation Roster ς Is it 
maintained inside or outside 
community? 

What is the next step 
if an agreement is not 
reached? 

Beecher Bay 
First Nation57 

Mandatory Inside community, Council 
maintains rosters, they must 
ƛƴŎƭǳŘŜ άƻƴŜ ƻǊ ƳƻǊŜ ŜƭŘŜǊǎ 
qualified to apply traditional 
ƭŀǿǎ ƻŦ ǘƘŜ ōƛƎ ƘƻǳǎŜΦέ 

Court 

Kitselas and 
WestBank First 
Nations58 

Mandatory Outside the community, 
parties access the BC 
Mediator Roster Society. 

Court 

Six Nations59 Mandatory Inside the community, 
mediators are drawn from 
inside the community and 
given mediation training if 
necessary. 

Iroquois Dispute 
Resolution Tribunal 
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Other Examples: 

Haisla First Nation:  

The Haisla Nation Land Code was ratified in 201460 and incorporates on informal 
discussions, mediation, and arbitration in the resolution of land-based conflicts. The 
Iŀƛǎƭŀ bŀǘƛƻƴ ƳŀƴŘŀǘŜǎ άǿƘŜǊŜǾŜǊ ǇƻǎǎƛōƭŜΣ ŀ ŘƛǎǇǳǘŜ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ bŀǘƛƻƴΩǎ 
[ŀƴŘ Ƴǳǎǘ ōŜ ǊŜǎƻƭǾŜŘ ǘƘǊƻǳƎƘ ƛƴŦƻǊƳŀƭ ŘƛǎŎǳǎǎƛƻƴ ōȅ ǘƘŜ ǇŀǊǘƛŜǎ ǘƻ ǘƘŜ ŘƛǎǇǳǘŜΦέ  

If informal discussions are unsuccessful, the parties may attempt mediation, with a 
mediator selected from the British Columbia Mediator Roster Society. If the parties 
are unable to agree on a mediator, they may request that the Society appoint a 
mediator or they may select any other mutually agreed upon mediator.  

If mediation fails, then the parties may apply to the British Columbia Arbitration and 
Mediation Institute in order to commence arbitration proceedings. The rules of the 
British Columbia Arbitration and Mediation Institute govern the arbitration process. 
The process is not currently available for determining housing allocations.61 

Opaskwayak Cree Nation and Mississaugas of Scugog Island First Nation: 

Similar processes to those adopted by Beecher Bay First Nation are adopted by 
several other communities including the:  

¶ Chippewas of Georgina Island First Nation 

¶ Matsqui First Nation 

¶ McLeod of Lake Indian Band  

¶ [ƘŜƛŘƭƛ ¢ΩŜƴƴŜƘ CƛǊǎǘ bŀǘƛƻƴ 

¶ Muskoday First Nation 

¶ Nipissing First Nation 

¶ Opaskwayak Cree Nation62 

However, the Opaskwayak Cree Nation does not mandate mediation. According to 
their matrimonial real property law, mediation is an option that either participant 
can arrange prior to seeking formal adjudication through the Canadian courts.63  

¢ƘŜ aƛǎǎƛǎǎŀǳƎŀǎ ƻŦ {ŎǳƎƻƎ LǎƭŀƴŘ CƛǊǎǘ bŀǘƛƻƴΩǎ ǇǊƻŎŜǎǎ ƛǎ ƳŀƴŘŀǘƻǊȅΣ ōut the 
spouses may choose the mediator. If the spouses cannot agree on a mediator, the 
Band Council will choose a suitable mediator.  
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Regardless of the outcome of the mediation, in all of the aforementioned First 
Nations, Council provides a certificate to the parties confirming compliance with the 
mediation requirement. An alternative process, such as formal adjudication, may 
not be pursued unless such a certificate can be produced.64 

Skawahlook First Nation:  

The Skawahlook First Nation community, as part of the Qwi:Qwelstom process, 
ǇǊƻǾƛŘŜǎ άƧǳǎǘƛŎŜ ŀǎǎƛǎǘŀƴŎŜέ ǘƻ ŘƛǎǇǳǘƛƴƎ ǎǇƻǳǎŜǎΦ vǿƛΥvǿŜƭǎǘƻƳ ǊŜŦŜǊǎ ǘƻ άƧǳǎǘƛŎŜέ 
and states it is based on traditional dispute resolution techniques. This form of 
ƳŜŘƛŀǘƛƻƴ ǊŜǉǳƛǊŜǎ άŀŦŦŜŎǘŜŘ ŦŀƳƛƭȅ ŀƴŘ ŎƻƳƳǳƴƛǘȅ Ƴembers to discuss what has 
happened and to reach an agreement on how best to repair harm and restore 
ōŀƭŀƴŎŜ ŀƴŘ ƘŀǊƳƻƴȅΦέ65  

If mediation is successful, the chair is required to provide a copy of the agreed upon 
Domestic Contract to the Lands Manager, who is responsible for notifying the Lands 
Advisory Committee. If mediation is unsuccessful and a domestic contract cannot be 
achieved, the chair must deliver a confidential report to the spouses and the Lands 
Manager (if the report is oral, the Lands Manager must reduce it to writing and it 
must be initialed by the chair).  

Spouses may then apply to the Court for adjudication and resolution. A spouse may 
commence further alternative dispute resolution processes in relation to matters 
that do not concern First Nation land. 

Stz-uminus First Nation: 

¢ƘŜ {ǘȊΩǳƳƛƴǳǎ CƛǊǎǘ bŀǘƛƻƴ ŜƳǇƭƻȅǎ ƛƴŦƻǊƳŀƭ ŘƛǎŎǳǎǎƛƻƴǎΣ ƳŜŘƛŀǘƛƻƴ ŀƴŘ ŀǊōƛǘǊŀǘƛƻƴ 
in order to settle land-based disputes. If parties are unable to resolve their dispute 
through informal discussions, mediation may be pursued. The parties may jointly 
appoint a mediator or may request that the Lands Advisory Board Resource Centre 
do so. If mediation is unsuccessful, the parties may seek arbitration. The same 
appointment process that governs the mediation also governs the arbitration.66 

Tsawout First Nation: 

¢ƘŜ ¢ǎŀǿƻǳǘ CƛǊǎǘ bŀǘƛƻƴ ŜƴŎƻǳǊŀƎŜǎ ǎǇƻǳǎŜǎ ǘƻ ǊŜǎƻƭǾŜ ǇǊƻǇŜǊǘȅ ŘƛǎǇǳǘŜǎ άǘƘǊƻǳƎƘ 
ŎƻƻǇŜǊŀǘƛǾŜ ŘƛǎŎǳǎǎƛƻƴ ƻǊ ǘƘǊƻǳƎƘ ƳŜŘƛŀǘƛƻƴ ƻǊ ƻǘƘŜǊ ŀƭǘŜǊƴŀǘƛǾŜ ŘƛǎǇǳǘŜ ǊŜǎƻƭǳǘƛƻƴέ 

prior to applying to the court for formal adjudication. Spouses may apply to the 
court provided reasonable efforts have been made in order to resolve the dispute. 
The burden is on the person opposing the application to court to demonstrate that 
reasonable efforts have not been made through alternative dispute resolution. 67 
This approach is also adopted by the Tzeachten First Nation.68  
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2.6. DISPUTE RESOLUTION PROCESSES FROM INDIGENOUS LEGAL TRADITIONS 

LƴŘƛƎŜƴƻǳǎ ƭŜƎŀƭ ǘǊŀŘƛǘƛƻƴǎ Ŏŀƴ ƘŀǾŜ ƎǊŜŀǘ ŦƻǊŎŜ ƛƴ ǇŜƻǇƭŜΩǎ ƭƛǾŜǎ ŘŜǎǇƛǘŜ ǘƘŜƛǊ ƭŀŎƪ ƻŦ 
prominence. Indigenous legal traditions are a reality in Canada and should be more effectively 

recognized.69 

 

2.6.1. Indigenous Law ς What Are We Talking About?70 

What is law? In its simplest understanding law is found in the ways we solve problems, 
make decisions, create safety, and maintain or repair relationships. When discussing 
what law is we often recognize it in our daily lives as something written in acts, codes, or 
regulations and enforced by judges and police. While this understanding of law is a 
correct, we believe that it is only one form that law can take. Different approaches to 
solving problems, making decisions, creating safety, and maintaining or repairing 
relationships exist.  

We start with the belief that forms of law also existed, and continue to exist, in 
Indigenous communities. However, with the absence of courts and written texts, the 
expression of Indigenous law is not the same as Canadian law. Instead Indigenous law 
can be found in stories and in the interactions between people and their environment as 
they respond to harm, injuries, and disputes. For example, within these responses Cree 
law is expressed in principles, procedures, obligations, and rights that communities have 
used, upheld, and passed on for thousands of years. This was not just about obeying 
certain individuals or following certain rules. It was about people thinking through 
principles and acting on their obligations together. This still goes on today in different 
ways.  
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We believe that Indigenous laws and their approaches to problem solving, making 
decisions, creating safety, and maintaining or repairing relationships are still capable of 
thriving and serving the needs of communities. This belief is held despite historical 
efforts to minimize the role of Indigenous laws in communities and its treatment as 
something other than law. An important question is how these laws can best thrive and 
serve the needs of Indigenous communities today. 

Law is something that people do ς and it has to be practical and useful to life ς 
otherwise, why bother?71 

Where there are Indigenous people resolving disputes there is Indigenous dispute 
resolution: 

In many community-based dispute resolution processes, Indigenous communities work 
hard to include their own Indigenous laws, to greater or lesser extents, often through 
language, teachings, and ceremony that guide participants in identifying and practicing 
important values and principles, roles, and responsibilities. 

For example:  

¶ The ¢Ωǎǳǳ ¢Ωƛƴŀ tŜŀŎŜƳŀƪƛƴƎ /ƛǊŎƭŜǎ ǿƻǊƪ ǘƻ άresolve the conflict, heal the offender 
and the victim, and restore ǊŜƭŀǘƛƻƴǎƘƛǇǎΦέ ! tŜŀŎŜƳŀƪƛƴƎ /ƛǊŎƭŜ always begins with 
a ceremony.άIt may be a traditional ceremony using sage or sweetgrass, a prayer, or 
just a simple statement that the circle is about to deal with an important ƳŀǘǘŜǊΦέ72 

¶ The Anishinabek Nation Tribunal and Commissions use several different dispute 
resolution processes, including sharing circles, mediation, and panels. All these 
processes άdraw on the traditional values and dispute resolution processes of the 
ŎƻƳƳǳƴƛǘƛŜǎέ ǎŜǊved. In particular, they respect the seven Anishinabek grandfather 
teachings: wisdom (nbwaakawin), love (zaagidwin), respect (mnaadendmowin), 
bravery (aakdehewin), honesty (gwekwaadziwin), humility (dbaadendiziwin), and 
truth (debwewin).  

The appeals and redress system involves community members by having them sit on 
the committees. It respects community individuality by providing for the procedures 
to be shaped to fit the particular community's tradition or desired system. Some of 
the goals are to maintain relationships and to be fair, neutral, and confidential.73 

¶ When consulting with elders while developing the Stó:lǁ Qwi:qwelstóm Program, it 
came out that Stó:lǁ bŀǘƛƻƴ ƭŜƎŀƭ ǘǊŀŘƛǘƛƻƴǎ Řƻ ƴƻǘ ƘŀǾŜ ŀ ǿƻǊŘ ŦƻǊ άƧǳǎǘƛŎŜΣέ {ǘƽΥƭǁ 
Elders cǊŜŀǘŜŘ ǘƘŜ ǿƻǊŘΣ vǿƛΥǉǿŜƭǎǘƽƳ ƪǿŜƭŀƳ ǘΩ Ŝȅ όǉǿƛΥǉǿŜƭǎǘƽƳύ - roughly 
ǘǊŀƴǎƭŀǘŜŘ ŀǎΣ άǘƘŜȅ ŀǊŜ ǘŜŀŎƘƛƴƎ ȅƻǳΣ ƳƻǾƛƴƎ ȅƻǳ ǘƻǿŀǊŘ ǘƘŜ ƎƻƻŘέ ς to describe 
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program initiatives developed with the assistance of Wenona Victor in the late 
1990s.  

Lǘ ƛǎ ŀ ŎƻƴŎŜǇǘ ƻŦ άƧǳǎǘƛŎŜέ ŎŜƴǘŜǊŜŘ ǳǇƻƴ ǘƘŜ ŦŀƳƛƭȅ ŀƴŘ ǊŜŦƭŜŎǘǎ ŀ ǿŀȅ ƻŦ ƭƛŦŜ ǘƘŀǘ 
focuses on relationships and the interconnectedness of all life. It has four key 
ŜƭŜƳŜƴǘǎΥ άǘƘŜ ǊƻƭŜ ƻŦ 9ƭŘŜǊǎΤ ǘƘŜ ǊƻƭŜ ƻŦ ŦŀƳƛƭȅΣ ŦŀƳƛƭȅ ǘƛŜǎΣ ŀƴŘ ŎƻƳƳǳƴƛǘȅ 
connections; teachings; and spiǊƛǘǳŀƭƛǘȅΦέ vǿƛΥǉǿŜƭǎǘƽƳ ƛǎ ϦŀŎŎƻǳƴǘŀōƭŜ ǘƻ ǘǿƻ Ƴŀƛƴ 
bodies within the Stó:lǁ Nation governance structure: the House of Justice and the 
Elders council for Qwi:qwelstóm."74 

¶ The Treaty Four Administrative Tribunal incorporates specific ceremonies (if 
requested by participants) and Elders advise participants so that they are aware of 
the method, process, and the "Laws of Kinship that govern the community."75 

¶ The Calgary Rockyview Child and Family Services Native Services Traditional 
Mediation Circle was developed in a collaborative process by the Calgary Rockyview 
Child and Family Services Native Office and Reginald Crowshoe, a Piikani Blackfoot 
elder and keeper of the Small Thunder Medicine Bundle Pipe. The process is based 
on traditional Blackfoot ceremonies and includes seating arrangements, protocols, 
and cultural materials that are rooted in Blackfoot legal traditions. 

!ƭƭ ǇŀǊǘƛŎƛǇŀƴǘǎΣ ƛƴŎƭǳŘƛƴƎ ǎŜǊǾƛŎŜ ǇǊƻǾƛŘŜǊǎ άƘŀǾŜ ǘƻ ōŜ ŎƭŜŀǊ ŀōƻǳǘ ǘƘŜƛǊ ǊƻƭŜǎ ƛƴ ǘƘŀǘ 
process" and be willing to, "learn and take on the responsibilities that come with a 
specific position in the circle." The model "is based on a worldview that is not 
structured in a hierarchy and combines a balance of abstract and physical 
components that needs to be carefully maintained."76 

¶ The .ŜŜŎƘŜǊ .ŀȅ CƛǊǎǘ bŀǘƛƻƴΩǎ Land Code states that Council is responsible for 
maintaining a roster of mediators after consultation with the Elders Advisory Council 
and the Lands Management Advisory Committee. ¢ƘŜ ǊƻǎǘŜǊ Ƴǳǎǘ άƛƴŎƭǳde one or 
more Elders who are qualified to apply the traditional laws and customs of the Big 
House of the Beecher Bay First Nation [and] available to assist spouses in resolving 
ŘƛǎǇǳǘŜǎΦέ77 

¶ The development team for the Meenoostahtan Minisiwin Family Justice Program 
decided it was important, from the outset, to access the worldview and nuances 
contained within the Cree language. The name of the program was chosen very 
deliberately, and translates into άƭŜǘΩǎ ŀƭƭ ǎŜǘ ƻǳǊ ŦŀƳƛƭƛŜǎ ǊƛƎƘǘΦέ Eleven Cree 
expressions were selected as cornerstones for the program. These include inninu 
(human being) and inisiswin (wisdom), the connection between these two terms 
implies that wisdom lies within the individual. Minahsin (beautiful or good) and 
minisiwin (family), and this connection suggests the family is seen as a place of 
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beauty or a place to create beauty. The facilitator is known as okweskimowew 
(headman or person who speaks, one who speaks well). 78 
 

Your Indigenous laws for dispute resolution will reflect the realities of the world 
around you today. This includes considering how these laws continue and interact 
with:  

¶ damage, hurts, and losses due to residential schools and colonialism generally; 

¶ the current court system and available enforcement/compliance methods, 

¶ the Indian Act;  

¶ the Family Homes on Reserves and Matrimonial Interests or Rights Act,  

¶ the provisional rules or the new laws you create;  

¶ Chief and Council, and the political and social issues on and off reserve; 

¶ practical details of day-to-day land management;  

¶ available resources and critical needs; 

¶ the many interconnected relationships within and between communities; and 

¶ your dreams, hopes and goals for your community and future generations. 

The above examples demonstrate that where there is community control over 
development and operation of dispute resolution processes, Indigenous communities 
find creative and meaningful ways to express and practice aspects of their own 
Indigenous legal traditions. Indigenous people are doing this today regardless of the 
particular model or models used, whether though mediation, circles processes, 
panels, tribunals, or a combination of the above. 

Dr. Val Napoleon explains that all legal traditions must change over time. In reference to her 
work regarding the Gitksan legal tradition, she points out:  

The reality is that over time, implicit and explicit Gitksan law will reflect the world around it ς 
including personal, political, economic, and legal relationships with other peoples. This does 
not mean, however, that Gitksan people will somehow cease to be Gitksan people, but rather 
that the Gitksan legal order now reflects the realities [of the present].1 
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ά¢ƘŜ ŜȄƛǎǘŜƴŎŜ ŀƴŘ ƻƴƎƻƛƴƎ ƳŜŀƴƛƴƎŦǳƭ ǇǊŜǎŜƴŎŜ ƻŦ ƭƛǾƛƴƎ LƴŘƛƎŜƴƻǳǎ ƭŜƎŀƭ ǘǊŀŘƛǘƛƻƴǎ ƛƴ Ƴŀƴȅ 
LƴŘƛƎŜƴƻǳǎ ǇŜƻǇƭŜΩǎ lives and communities is a fundamental premise [underlying the Indigenous 
[ŀǿ wŜǎŜŀǊŎƘ ¦ƴƛǘΩǎ ǿƻǊƪϐΦ {ǘƛƭƭΣ ƛǘ ǿƻǳƭŘ ōŜ ƳƛǎƭŜŀŘƛƴƎ ǘƻ ǎǳƎƎŜǎǘ ǘƘŀǘ ŀƭƭ LƴŘƛƎŜƴƻǳǎ ƭŀǿǎ ŀǊŜ 
completely intact, employed formally or even in conscious or explicit use. We are not suggesting 
that here. Rather, when we talk about Indigenous legal traditions at this point in history we are 
necessarily talking about an undertaking that requires not just articulation and recognition, but 
also mindful, intentional acts of recovery and ǊŜǾƛǘŀƭƛȊŀǘƛƻƴΦέ 

 - Friedland and Napoleon, Gathering the Threads.  

Getting Started: Assessing Strengths 

Do you have one or more of the following resources in or near your community? 

¶ Are there elders or other people in your community who speak, or are learning to 
speak your language?  

¶ Are there elders or other people in your community who know, practice, or are 
learning about ceremonies and protocols?  

¶ Are there elders or other people in your community who have personal or life 
experiences solving problems, resolving disputes, or managing conflicts? 

¶ Are there elders or other people in your community who spend time on the land, 
with the water, or in the bush, and observe and learn from nature? 

¶ Are there elders or other people in your community who know or tell old stories or 
oral histories about how people or animals solved problems, dealt with harm or 
danger, resolved disputes, mended relationships, or made peace?  

¶ Are there recorded interviews, transcripts, or other records that contain stories 
about how people or animals solved problems, dealt with harm or danger, 
resolved disputes, mended relationships, or made peace? 

¶ Are there publically available or published materials that, however imperfect, 
contain stories about how people or animals solved problems, dealt with harm or 
danger, resolved disputes, mended relationships, or made peace? 




















































































































































































