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1. BACKGROUND

1.1. FAMILY HOMES ON RESERVES AND MATRIMONIAL INTERESTS OR RIGHTS |

In 2013, the federaFamily Homes on R&xwes and Matrimonial Interests or Rights Act
6 0 KS wasiQroduaed and passédihis federal statute provides for the enactment
of First Nation law$o governon-reserve matrimonial real property. It also provides
provisional rules for First Natigithat havenot yet developedhier own laws under the
Act

The provisional federal rules from thAstremain in effect to govern matrimonial real
property on reserve until a First Nation develops its own laws to do so.

A 7

In the interpretation section of thédct= G KSNB Aa | Of [ dzaS GKI
dispute resolution. It reads:

s.2 (3) For greater certaintygifthe purposes of this Act, agreement between
spouses and commedaw partners includes an agreement reached through
traditional disputeresolution.

This means that First Nations can go further than drafting their own laws. They can

revitalize or develop their own dispute resolution processes, to interpret and apply the
provisional rules or their own laws.

A LESSON FROM THE U.S.

Indigenouspeoples in the US (generally called American Indians or Native Americans
been able to achieve and maintain more legal, political, and economic authority. Th
included the ability to establish tribal courts with jurisdiction over a range ofl legdters,
except serious criminal cases.

For this Toolkit, there is one major lesson to draw from the US experience: when
groups have both laws for settling matrimonial real property questions AND dig
resolution forums, they have far fewer gsems. In contrast, those tribal groups that of
have either matrimonial real property laws OR dispute resolution forums have on
problems and conflicts.

Therefore, to effectively deal with matrimonial real property issues, communities
both:

1. Matrimonial Real Property LawAND

2. Dispute resolution forums.




1.2. THIS TOOLKIT
Onesi® R23&yQid TA dlevelopiigispuieiteddution piethahigmi

There is a huge diversity in First Nations across Canada, with a wide range of cultural,
social,and economic circumstances, and an equally wide range of goals, needs,
challenges, strengths and resources. We recognize that there is no way just one dispute
resolution process, or just one way of developing dispute resolution processes, could
possibly bauseful for all communities.

There is no need teead this Toolkitn any particular order and you may not need or
want all of it.It isnot designed to leagou through a linear procede a certain end
point. Rather, itacknowledgs the work ofdevelopng, implementing and evaluating

@ 2 dzNJ O2 Y'Y dajgiutie BEesdkutior2psogesses is best viewed a®agoingcyclical
procesgtself:

Community,
Participant
and
Governance
Considerations

|~

Dispute
Resolution
Models and

Options

ThisToolkitprovidescommunities and individuals withasic information about dispute
resolution options major issesand important community, participants and governance
guestions to consider when developing matrimomnigl property laws. Ifprovides

starting points for conversations atspute resolution fomatrimonial real property, or
ways torenew or deepen corersations &eady in progress.




A range of dispute resolution options is provided for Indigenous communities to explore
and considerincluding

1 courts,

problemsolving or integrated courts,

tribunals,

typical dispute resolution processes,

communitybased justice andispute resolution model|sand
1 Indigenous legal processes.

Each of these options includes information, critical questions, and building blocks to
support Indigenous communities moving ahead with the development and
implementation of thei dispute resolution plans.

This is not a complete legal survey, but rather a general introduction to the field of
dispute resolution foon-reserve real property issueSources and Resources for further
discussions on topics in this toolkit can be foumd\ppendices "B" and "C."

Start where you are aflake what you need. You are the expert on your own community.




1.3. THE CENTRE OF EXCELLENCE FOR MATRIMONIAL REAL PROPERTY

The Centre of Excellence for Matrimonial Real Property d@entre) was establisheth
2013 and is hosted by thdational Aboriginal Lands Managers Associatidre Centre is
committed to supporting First Nations with the implementation of fieeleral Family
Homeson Reserveand Matrimonial Interestsor RightsAct

¢CKS /SYGNB 2LISNIaGSa Fd IFNyQa tSy3adK TFTNR
following services:

1 Guiding First Nations who are developing their awatrimonial real property
laws,

1 Providing information on the protections and rights available to individuals and
families living on reserve,

1 Assisting with implementing the provisional federal rules, and

1 Providing research on alternative dispute resolatimechanisms.

The Centre of Excellence for Matrimonial Real Property has developddatieanonial Real

Property (MRP) Toolki¢Version 2.0, July 7 2015)to help First Nations interested in
developing their own laws.

This resource is available odiathttp://www.coemrp.ca/resources/matrimoniateak
property-mrp-Toolkit



http://www.nalma.ca/
http://laws-lois.justice.gc.ca/eng/acts/F-1.2
http://laws-lois.justice.gc.ca/eng/acts/F-1.2
http://www.coemrp.ca/resources/matrimonial-real-property-mrp-toolkit
http://www.coemrp.ca/resources/matrimonial-real-property-mrp-toolkit

1.4. THE INDIGENOUS LAW RESEARCH UNIT

The Indigenous Law Research Unit is a dedicated refsesnit based out of th&aculty

of Law at the University of Victoria. We believe Indigenous laws need to be taken
seriously as laws. Our goal is to work with and for Indigenous communities to engage
with and articulate Indigenous laws in a rigorous arahsparent way so that all
communities can access, understahdy R | LILJt &8 GKSANI fl ga G2
problems

We also develop academic resources to support teaching Indigenous laws in law schools
and we are working toward an Indigenous law degreegpam where students will

receive both a Canadian law degree and an Indigenous law degree at the Faculty of Law,
University of Victoria. Our vision is for Indigenous laws to be living and in use in
communities, and to be researched, taught and theorizetl aissother great legal

traditions of the world are.

Indigenous Law Research Unit
Faculty of Law

University of Victoria

PO Box 1700 STN CSC
Victoria, British Columbia
V8W 2Y2

Phone: (250) 728914 or (250) 72B172

Fax: (250 726390

Web: http://www.uvic.ca/law/about/indigenous/indigenouslawresearchunit/
or

www.indigenousbar.ca/indigenouslaw/

INDIGENOUS LAW
RESEARCH UNIT

AT THE

UNIVERSITY OF VICTORIA



http://www.uvic.ca/law/about/indigenous/indigenouslawresearchunit/
http://www.indigenousbar.ca/indigenouslaw/

1.5. ANOTE ON LANGUAGE

We use the terms Indigenous, Aboriginal, and First Nation throughout the Toolkit.

fTaLYRAISY2dza¢ A& (GKS 02YY2y AYyUSNYyI
when we want to move away from the language of Canadian courts and
A2 FSNYYSYy (i LRRMIBYIRR dzdS (drags ailzy RS & O
LYRAISy2dza LIS2L) SQa 206y &a20ASGASAE:

GCANBGO blriA2yé Aa GKS GSNY dzaSR Ay
communities have adopted this language when describing themselves. We
use FirstNation when it is more appropriate to do so.

G! 02NRAIAYLFEE Aa 2F0Sy GKS I y3adz 34
this language when necessary.

1.6. DISCLAIMER (WE HAVE TO BE RESPONSIBLE FOR WHAT WE SAY)

This Toolkit contains general informationat Canadian and Indigenous legal matters,
but it is not legal advice and should not be treated as such. The content in this Toolkit is
for general information purposes only and does not constitute lemhker professional
advice or a legal opinion of akynd. Use of this Toolkit does not create a lawgkent
relationship. Readers are advised to seek specific legal advice from their own legal
counsel regarding any specific legal issues or problems.




2. DISPUTE RESOLUTION MODELS AND OPTIONS

Dispute
Resolution
Processes
and Dispute from
Resolution Indigenous
Legal
Traditions

Problem-
Solving/ Dispute
Theraputic Resolution

Mechanisms

The purpose of this section is to provide a description of a full range of dispute
resolution models and options, along with thetheantages and disadvantagésy
guestionsand basielements

These dispute resolution options are set out in a spectrum, from models most
associated with the current justice system, to models more aligned esutlent and
traditional methods of dispute resolutiowithin Indigenous communities

Choosing the model or models that work best for you is not an either/or question. There
IS no right or wrong answdor every community or even favery situation within a

single communyt. In fact, mostndigenouscommunities thathave developed andre
implementingtheir own community-baseddispute resolution processes use @ly on

more than oneof the above models.




2.1. COURTS

One process you can use is the Canadian cour
system. This means that when there is a
matrimonial property dispute, the padipants
resolve it in a Canadian court and the decision
maker is a judge trained in Canadian law.

In Canada, there are many different courts. Eac

court has the power to make decisions about

different problems. Therovisional rules in th&amily Homes oReserves and
Matrimonial Interests or Rights Aekplains which court has the power to make
decisions about matrimonial propertlisputeson reserves. Under that law, it is the
superior court in each province that can hear these disputes in most sitigtion

Each court has a different name in each province. These are:

ProvincéTerritory Provincial Courts

British Columbia

Prince Edward Island
Newfoundland and Labrador
Nova Scotia

Northwest Territories

Yukon

Alberta

Manitoba

New Brunswick
Saskatchewan

Ontario Ontario Superior Court of Justice
Quebec Quebec Superior Court

Nunavut Nunavut Court of Justice

Supreme Court of the Provin@esrritory

/[ 2dzNII 2 F v oiforSPyodrice .

If participans do not agree with the decision of the judge in ondloése courts, they
can ask therovincialappeal court ® look at the decision again. After that decisi@nal
appeal can go to the Supreme Court of Canada in some ¢€ases.




{2YS IR@IyidlF3aSax

There are some advantages to utilizing courts. Courts ar@adyrereated. This means
you do not have to put any time, effort or funding into designing or maintaining a
process. Courts have a transparent process and clear rules. Decisions are @inding
and enforceable)which means parties have to follow the d&on. If a participant
refuses to follow the decision, there is a clear way to enforce it.

If a participant disagrees with the judge, there is a way to appeajudgment Because
judges rely on precedent and there is a public record, decisions mayle cansistent
and accountable. Courtely onmany professional staff anab volunteers.

Sometimes it is helpful to havejadgebe thedecisionmaker. Judges are considered
impartial, which means that they look objectively at the dispute and make desisi
based on the law. They understand Canadian law and have expetaiceg at
complicated disputes involvirgconomic, business amutopertyrights and interests

Judges make decisions after hearing from representatives (usually lawyers), which can
help them makefair resolutionsthat arenot influenced by one of the participants.
However, theFamily hmeson Reserves and Matrimonial Interests or Rigds

(Section 41also provides that any person seeking an order under the Act must notify
the Firstb I G A 2 y Q &his @IBwgyhe Kirkt Nation to make representation with
respect to the social, cultural, or legal context of the application and to provide their
views as to whether or not the order should be madibisdoes not apply when the is

an goplication for an Emergency Protection Order or a Confidentiality Order, vighich
important when there are gender and power imbalances between the participants.

Alternative dispute resolution in court processes

In some provinces, participants are encaged to resolve some or all of a dispute in 4
more informal process before going to court. For example, in British Columbia,

participants cannot go to court on many family law disputes until they have gone to a
judicial case conference. In the judicial caseference, a judge sits down in a private
and informal meeting. During that meeting, the judge sees if the participants can agree
on any issues. The judge may provide an opinion on what the resolution would likely be
if the participants went to cour?

The judge may order participants to attend a settlement conference. At a settlement
conference the judge will try to mediate a solution. The judge will often give an opinion
on the law.




{2YS RA&FRGIYyGl 3Sax

There are disadvantages to using courts. Coamtspart of the Canadian legal system
There is usually no role faxtendedfamily, kinship groups a@ommunitymembers in
the decisionmakingor court hearingprocess While Section 41 provides for the First
Nation Council to make representation, itnst yet clear how much weight that will
carry in determining whetheor notthe order should be madéndigenous legal
traditions are not a part of court processes or decismaking.

Judges will typically be from outside a community amaly lackkmportant knowledge
about your community in making their decisions. Judges are not trained in Indigenous
legal traditions and may not believe that Indigenous law exiBbhe Canadian legal
system has a history of bias against Indigenous law and peagle resultindigenous
participants may not trust judges or the court process.

The experience in court is also different. Courts are adversarial. Particgantsually
quiet during a court hearing. They normdtigve lawyer®r representativesvho argue
their sides in the disputeAfter the judge hears each side of the dispute, pixdge

makes a decision. This decision outlimé¢® wins and who loses indaspute In other
words,participants do not have a say in tkheurt process or the resolution. This can be
different from how many communities resolve disputes under Indigenous law.

Courts are expensive and it is difficult to go to court without a lawyer. The rules are
complicated and hard for most people to understand. It may take a long time to get a
resolutionbecause you need to schedule a hearing and then wait for a decision.
Participants may have to travel long distances to get to cAurére may not be
translation services for participants who prefer to have a protessdin their

language.

How to use thecourts

To use courts, participants usually contact a lawyer who specializes in family law.
participant cannot afford a lawyer, they usually contact courts in each province to f
out what process they need to follow. Sometimes, legal aid can ¢beesost of a
lawyer. Most provinces have websites with basic information on how to access col
and whether there is legal aid




When might you want to usex Canadian court?

l

When there is high conflict, safety issues or power imbalances between the
participants.

When you want to create a precedent. This means that you think there is ar
important issue in the dispute that you want decided by a judge because it \
impact how future decisions will be made.

When a participant may not comply with a decisand another participant may
need to enforce it easily in court.

When you want a thirgparty decisioAamaker.

When participants have complicated disputes involving a lot of financial
resourcesand/or business interests

To access or reviewmergency Praction Ordersor Exclusive Occupation
Ordersor enforce other Orders or Agreements under et

Key questions to ask about adopting court processes:

Will members of your community use the court process?
Will a judgeunderstand your community and yolaws?

Will extendedfamily, kinship network, or community groups be able to
participate?

Will this process work well with existing Indigenous legal processes?

What is yourole when participants adopt court processes?




2.2. THERAPEUTIC OR PROBSEMVIK COURTS

Thergeutic or problemsolving courts are specialized courts that are part of the regular
court system, but aim to manage or resolve underlying secamnomic or health issues
that lead to criminal behaviour, including intimate partner violeA&aut simply, they

have a more peopleriented, healing focus.

Go¢tB8KS Y2ad S
modelsemerge from the
needs of the community in
combination with a strong
understanding of the serious
nature of intimate partner
violence and the
contradictions and challenge;s
it presents to the criminal ang
OAQGAt 2dzad A0S
- Tutty, Ursel leMaistre
Whai Qa [t tb Do wiRit?
At page 278.

Image fromthe Yukon Community Wellness Court.

Althoughthey are growing in numbetherapeutic or problemsolving courtare still few
and far between and usually focus exclusively on cribmmatters. However, those that
do exist may be useful to access or learn from.

Therapeutic or problensolving courts vary, but are distinctive in that the judge actively
interacts and supervises offenders. Typically thag to be problemsolving rathetthan
adversariall YR G 1S 'y AYUISNRAAOALIE AYyIFNEB GSIY
that underie criminal behaviar.® Problemsolving courts have more holistic and
collaborative decisioimaking and sentencing practices than typical cgunith agoal

02 GLINPX208F fINBSKI @GA2dzNAR YR LRaXiAgdS OK

Aboriginal Courts are sometimes seen as a subcategory of prediénmg or

therapeutic courts and share most of the common features and appesdiscussed
above’Inl RRAGAZ2Y (G2 (GKS&aSI ! 02NAIAYIE O2dzNI
consider the unique systemic and individual factors that contribute to an Aboriginal
LISNBE2Y Qa ONNFAWVVYR PRI ORE@2dz0 YR KI @S f
people within a particular communityThey may incorporate Aboriginal language,

Odzft GdzNBE FyR NBXaz2dz2NOSa yR ftf2g Y2NB GA
FfGSNYIFOGAGSE (2 LINRazy OGKIFOG INB AYTF2N)YSEH




Problemsolvingcourts include drug treatment courts, mental health courts, community
courts, youth courts, Aboriginal courts and domestic violence cdfiittsCanada, there

are a growing numbeof domestic violence courts. Violence between family members
KFIa adzy NJj @8 SQKaidAOasze AyOfdzRAYy3I GKS a0z
GAS&a¢ 0SS thigvioiercSoftdlindldiids Saiver imbalances, isolation,

vulnerability,F YR A &

The Winnipeg family violence cowtidressesot justcases involvinghtimate partner
GA2f SyOSs odzi alfttf OlFlasSa Ay 6KAOK (GKS
I v Rk 2 NJ 1§ This/isisigrificadté given the interconnected relationships in many
Indigenous communities.

A therapeutic or probler& 2 f Ay 3 | LILINR I OK G2 AYyGAYLFGS

YSSR FT2NJ GAYSte YR STFAOASY( O2 ¥Ydny REWLIAJA 2

informationsharing protocols to be better equipped to accommodate the needs,
AYyiSNBada FyR al®Sie 2F GKS FlLYAte dzyald

CKSNBE NB a2YS LRAft20 LINR2SOGa 2%PTodzy A A
has the Integrated Domestic Violen€eurt, which brings criminal charges and family
O2dzNII LINPOSSRAYy3I&a ao0oSF2NB || aAay3datS 2dzR3
O2dzNIi Ay H2f gSYSy (i oé

When might you want to use thé¢herapeutic orproblem-solving cours?

1 When there isntimate partner volence,high conflict, safety issues or power
imbalances between the participants.

When there are concurrent criminal charges.

When you want to include an interdisciplinary team.

When you want active judicial supervision

When you want a healing focus




Key questions to ask about adoptinterapeutic or problemsolvingcourt processes:

T

Does the purpose of thinerapeutic/problemsolving court fit and support your
community? How or why not?

Are there any assessments of ttieerapeutic/problemsolvingcourt that you can
look at?

Will members of your community use tlieerapeutic/problemsolving court
process?

Will the judgeunderstand your community and your laws?

Will extendedfamily, kinship network, or community groups be able to
participate?

Will therapeutic/problemsolving court processegork well with existing
Indigenous legal processes?

What is your role when participants adopt thieerapeutic/problemsolvingcourt
processes?

Using CourtsDid You Know

T

S. 41 (1pf the Family Homes on Reserves and Matrimonial Interests or Rights
says:Any person who goes to court for an order under thet must notify the First
b I G A 2y Qénledsivigday’ EndefgencProtection Order or a Confidentiality
Order.

S.41 (2paysidfl CANBGO Dbl A2y Qa /[ 2dzyOAf NBI|
NBaLISOd G2 GKS Odzf G§dzNF €5 a20AFE  2NJ
view as to whether or not an order shoub@ made, the judgenust allow them to
do sobefore the court decides that matter.

S. 42says: Excepin the case of an Emergency Protection Oraéren a court
ANFYyGa Iy 2NRSNE GGKS LISNER2Y GKIFG 2N
CouncilonwhosélB & SNIS GKS fFyR 2NJ adNHzO( dz

Act



http://www.parl.gc.ca/content/hoc/Bills/411/Government/S-2/S-2_4/S-2_4.PDF

2.3. TRIBUNALS

Tribunals or boards are similar to courts, buey make
decisions only on specific areas of |&er example, a
tribunal could have the power to make decisiamdy
about matrimonialreal property disputes.

Tribunals that are part of the Canadian legal system are

created under a Canadian law. Indigenous communities

also create tribunals, usually under treaty or land claim

agreements-’ The laws creatingribunals also set out

the powers and the riles of the tribunals. Likeourts,
tribunals have clear processes and rules to guide decisiaking and appeals.

The decisiommakers in tribunals are typically experts in an area of law. These experts
may be from inside or outside your commityn In some communities, tribunal members
are a mix of respected members of their communities and elders. Sometimes
communities agree to use a single tribunal among them to resolve disptitéss

makes it possible to create panels of decisimakers whaare experts on armssue but

are not from the same community as the participahts.

Many tribunals use different dispute resolution processes, such as mediation, arbitration
or medation-arbitration (medarb). Tribunals can also use Indigenous legal tiak*°
or a mix of Canadian and Indigendagalprocesseg!

Tribunal hearings are similar to colm¢arings The decisiommaker or panel of decision
makers listens to the dispute and then goes away and makes a decision. Participants
often havea represemative or someone who can speak for thetaring the hearing?

Tribunal members usually write decisions that become a part of a public record.
Tribunals rely on past decisions, or precedent, to come to their decisions. The decisions
made in arbitrationusuallybecome part of a public record. Decisions can be enforced in
court if they are registered. You may want to provide a way for Chief and Council or a
lands management office to recognize decisions for enforcement as well.

Participants can usually apdedecisions, but the reasons to appeal may be limited.
Under Canadian law, only some provinces allow participants the ability to appeal a
tribunal decision in the same way as a court decigidn.other provincesappeals are
limited to administrative jusice principles. This means participants can appeal when
they believe the decisiemaker has not been neutral or they have been treated
unfairly. For example, & participantthinksthey did notgeta chance tdell their side of

15




the story, they can ask@ourt to reviewthe decision Participants can also appeal
decisions that are inconsistent with the law or if the tribunal did not have power to
make a certain decision. However, because tribunals are made up of degiakers
who are experts in a certaiarea of law, courts will often respect their decisions.

Where Indigenous communities have created tribunals, there is usually a way to appeal
those decision$? These appeals often follow administrative justice princigtes.

{2YS I ROlIyal 3Sax

Unlike courtthe processes and rules are more flexible and informal in a tribunal.
Hearingsusuallytake place in a meeting room rather than a courtroom. It also often
costs less and takes less time to use a tribunal. This makes the tribunal setting less
intimidating for participants.

If you are able to create a tribunal, it has many of the benefits that courts do. Decisions
can form a public record and create precedents. This is important if you have written a
new matrimonialreal property law. Tribunals have transpateprocesses and clear
enforcement mechanisms. The decisiorakers appear neutral and impartial.

The expertise of tribunals also has its benefits. Having expert deersaders $ helpful
for understanding the law and context surrounding matrimonial gndy disputes. This
Is particularly important if there is a gender or power
imbalance between the parties or a history of conflici ¢ 2 G KAY 1 I 02 dz

or violence. Because of the time and

. , _ resairces involved in building
The flexibility that tribunals have is helpfiYloucan a tribunal, it may make most

choose a mix of decisiemakers from inside or outside sense when multiple
of yourcommunity. This is hGlprl to ensure that your| communities sharing a
O2YYdzyAlGéQa @I f dzS&s LINR Y language, principles, values, |t
considered and decisions are appropriately matleis | laws, or treaty areas build a
may also help to provide space for extended family, | tribunal together. This way
kinship groups and community in tmesolution the cost and effort can be
making process or decisiowhere that is appropriate | Shared.
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The main disadvantage with a tribunal is that it takes resources and time to build one.
First, you need the authority to create the tribunal. This usually means creating a law
that explans the powers and membership of the tribunal and the processes for using
This sometimes means partnering with the Canadian legal system.




Secondyou need to create rules and procedsfer each dispute resolution process.

You may needrange of detsionrmakers with different expertise, especially if your
tribunal includes many processes. You need professional staff to organize and maintain
your tribunal. Tribunals need someone to schedule hearings, provide information to
participants about the proces and publish decision$n other words, it is hard work to
create and maintain a tribunal.

When might you want to build a tribunal?
When you have the authority and resources to create and maintain a tribuna

When multiple communities that share lanage, values, and laws want to build
tribunal together to share effort and costs.

When you want to offer many processes to participants under one organizati
structure.

When you want to include your own appeal processes and enforcement
measures in yousystem.

When you want decisiomakers with special knowledge about an area of
dispute.




2.4. COMMONLYUSEDALTERNATIVE DISPUTE RESOLUTION MECHANISMS

Alternative dispute resolution mechanisms are rourt processes within the Canadian
legal system. Tdése were developed to provide more-operative wagto resolve
Canadian lawdisputes Although some of these processes can provide space for
Indigenous legal traditions, these processes aretheimselvedndigenous.

2.4.1. Mediation

In mediation a neutral thrd party works with the
participants to voluntarily resolve their dispute.
However, themediator is not the decisicmaker.
The mediator is a facilitator who helps participants
NEaz2tdS GKSANI 26y RAA&LX
help the participants idetify what needs to be
resolved and communicate with each othdihe
participants agree on who the mediator is for their
dispute.

Often the mediator will also present options for resolutions and assist participants in

creating agreements to resolve thaonflicts.Sometimes a mediator gives thoughts on
what a court might say about the dispute to give participants an idea of who might win
in a courtroom context®

Mediators are usuallyrained professionals with special training, but do not need to
have a¢gal education. This may make it more likiellyyou to find or train mediators
from your community.

Advantagesand disadvantageX

The process in mediation is informal and flexible. Participants meet in a room with their
representatives and the mediator@und a table. It is not necessary for participants to
have lawyers in mediation to speak for thebut they often have some representative
with them. Mediation is less expensive and takes less time than court.

Because the participants have more controéothe process, mdiation can include
other people in the process oesolution It is possike for extendedfamily, kinship
groups and communitgnembersto participateif that is what the participants want
Indigenous legal traditions can be accommodaifatiat is criical to resolving the
dispute. However, the mediator may not understand Indigenous legal traditions.




Participantsalsohave greater control over what is discussed in mediatMeadiation is
meant to find resolutions that all participantsrag to and preserve relationships rather
than create a winner and a los€efhis can be helpful for emotional resolution and
deciding on creative remedies.

o ¢2 OGKAY1l | 02dzx
However, because mediation assumes two equal

participants, it can hide gender and power imbalance$.Mediation has the advantage
It may be easier foa participant to negatively influence| of having fewer operational
0KS 20KSNNa RSOAAAZ2Yy A ¢ K Soptscpmpargg i® Shep A
Mediation assumes that participants are willing to-co | more formal, processes.
operate to create a resolution. If there is a great deal pfrour main tasks with this
conflict between the participats, mediation may not approach is to maintain a

be the best option to resolve the dispute. roster of mediators to prode
to participants, provide basic

The final resolution is usually written up in an information to participants,
agreementor a confidential report stating why and on | and maintain records.
what issues an agreement cannot be reached
Participants cannot appeal a mediated agresrhexcept when the agreement violates
the law. Traditionally mediation agreements arkighlyconfidential and do not become
part of a public recorddowever, if you want t@areate arecord of issues angesolutions
or outcomes of mediations so ydiave abody of decisions to rely cand provide to
your community, gu cando so bycutting out identifyinginformation necessaryo
LINPGSOG LI NGAOALIYIAQ LINRAR G Oe o

Because the participants have an agreement they are both satisfied with, thepenay
more likely b complywith the decision. However, if on@articipantdoes not agree with
the outcome, it m§ be more difficult to enforce because it is not a decision from a
judge.You may want to provide a way for participants to get an agreement recognized
by the couts, Chief and Council or a lands managemedfice for enforcement.




When might you want to use mediation?
1

When there may be conflict to resolve outside of the property dispute.

When you want to space for other voices in the process or resolution.

When geserving relationships is a key goal.

When you want members of your community to

facilitate disputes.

When participants want an informal, private environment.

When there are no power imbalances, safety co

When the resolution can ahould be private.

ncerns or high conflict.

2.4.2. Negotiation

agreement about how to resolve their dispute. The
participants camegotiatea resolution on their own, but
usually use representatives or lawyers to do so.
Sonetimes a neutral third party will help the participants

negotiate.

Negotiation involveshe p

articipants communicating

In negotiation, participants work together to come to an

what they will agree to in a dispute and then bargaining

with each other to reach a resolution. Unlike

mediation or more formal procegs, a negotiation
does not have to take place in person, at a specific
location or over a set period of time. Negotiations ca
happen by telephone.
| RGIyaGlr3Sa FyR RA&lI RGI yi
Negotiation gives participants control over the proce
and outcome. Particgnts can create agreements on
any matter consistent with the la#.However,
because negotiation assumes two equal participants
can hide gender and power imbalances. This means
may be easier for one participant to negatively

¢2 GKAY1 I

Negotiation is the least
Nexpensive approach for a
community since it involves
participants finding

i reprb S taXves to help them
resolve a dispute.

>%(ourmain tasks with this
approach ido maintain a
roster of representatives
’_Hrovide basic information to
Ibarticipants, and maintia
records of issues and
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that all participants are willing to eoperate to create

Srésolutions




a resolution. Negotiation is about finding resolutions all participants agreather
than creating a winner and a loser.

The final resolution is usually written upan agreement. Negotiated agreements are
usuallyhighlyconfidential and do not become part of a public record. Howeheg,
mediation outcomes, when agreements are registered with your First Nation, you may
be able tocreateand maintain a recordf isstes andnegotiated resolutions so you can
refer to it fora rough range ofvorkable solutions for future conflicts

Because participants have reached an agreement they are satisfied with through
negotiation, theymay be more likely to comply witiheir dedsion. However, if one
participantdoes not agree with the outcome, it may be more difficult to enforce. You
may want to provide a way for participants to get an agreement recognizéeby
courts,Chief and Council or a lands nzgement office for enforaaent.

When might you want to use negotiation?

1 When participants do not need a facilitator or decisimaker to resolve their
dispute.

When participants do not need to meet face to face.

When preserving relationships is a key goal.

When the resolution cabe private.

2.4.3. Arbitration

Arbitrations are similar to court hearings. There is a decisiaker, usually called an
adjudicator. Decisioimakers are experts in an area of law and are normally from
outside the community. Participants need the helpaaepreentative (usually a lawyer)
to speak for thenduringan arbitration The decisiofmaker listens to the dispute and
then goes away and makes acdik#on. Adjudicators ofterely on past decisions, or
precedent, to come to their decisions. Participants agally required to comply with
the final decision.
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Arbitrations are not as formal aurt hearingsbut there are rules and procedures that
participants have to follow durintipe processArbitrations often happen in a private
room with just the participants, their representatives and the adjudicator. The
participants can often choose the adjudicator and schedule adjudications to fit their




schedules. It often costs leand takes less tim@ go to arbitration rather tharto court.
As a result, arbitration is often less intimidatiagd more privatehan court.

Arbitration is helpful when a participant needs a clear decision and a straightforward

way to enforce it. If there is a power imbalance in a

relationship, arbitration mg create a fair resolution.
Decisions are usually written amdnbecome part of a
public record. Participants can usually enforce the
decisions in court. You may want to provide a way for|
participants to get an agreement recognized by Chief
and Council oa lands management office for
enforcement as well.

There is usually a clear way to appeal the decision, b
the reasonsllowedfor appeal may be limited. In somg
provinces, you can appeal an arbitration decision the
same way as a court decisiéhin other provinces, the
appealmay be limited to administrative justice
principles. This means that participants can appeal
when they believe the decisiemaker has not been
neutral or they have been treated unfairly. For
example, if participant feslthat they have not had a
chance to present their side of the story, they can ask
court to reviewthe decisionParticipants can also
appeal decisions when they believe they are
inconsistent withthe law or if the decisiormakerdid
not have the power to make a desoon.

Ilheed rules and procedures tq
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Arbitration is typically a more
costly approach for
communities. This isecause
it often involves creating a
tribunal.

Even without a tribunal, you

conduct arbitrations and this
will take time, effort, and
expertise to create.

It may take more staff to
support arbitration. This is
because staff vilineed to
understand the rules and
procedures to give basic
anformation to participants.
They will also need to create
and maintain records. Some
communities have a roster of
arbitrators andsome appoint

(]

a standing panel.




When might you want to use arbitration?

1 When you want a thirgparty decisioamaker with special knowledge about an area
dispute.

When you want clear appeal processes and enforcement measures.
When there are high conflicts, safety issues, or poivealancesamongparticipants.

When you want to create a precedent. This means that you think there is an
important issue in the dispute that youant decided bya decisioAamakerbecause it
will impact how future decisions will be made.

When a participat may not comply with a decision and another participant may n
to enforce it easily in court.

2.4.4. Mediation-Arbitration

Mediation-arbitration (med
arb)is a Canadian legal
process that blends the Mediation : Arbitration

processes of mediation and ,
arbitration into one. In med V

arb, the participants try to
reach an agreement -_— PN
togetherwith a mediator. If u -

the dispute or parts of the
dispute cannot be resolved
through mediation, the
process switches to
arbitration.

Sometimes the mediator is a trained mediator and adjudicator. Thisas it easier for
the process to smoothly move to arbitration if it is necessHrg important to have a
skilled mediatorarbitrator that both participants can agree olfi.the participants need

to agree on both a mediator and ambitrator, this couldcreate delays. This is especially
the case if the parties are having difficulty resolving their disjputé one of the
participants believes the mediator cannot be a neutral decisiaker.
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Med-arb can motivate participas to mediate to avoid having a decision made by a

third party. Medarb may also be useful in complicated situations where there are many
disputes, but only some of them can be resolved easily. A-anegrocess could

provide space to include Indigenougj#é processes or law for dispute resolution.
Arbitrated decisiosare usually written angnay becomepart of a public record.
Participants camisuallyenforce the decisioneegisteredin court. You may want to

provide a way for participants to get an agneent recognized by Chief and Council or a
lands management office for enforcement as well.

Although mediatiordoesnot cost a lot to maintain as a ptess, arbitrationrmay.
Arbitration sometimesinvolves creating a tribunal. Even without a tribunal struetu
you will need rules and procedures to conduct the arbitratias well as maintaining a
roster of qualitifed arbitratorsand this will take time, effortand expertise to create. It
may also take more staff to maintain a process that includes aritra@ his is because
staff will need to understand the rules and procedures to give basic information to
participants. Theynay also wanto create and maintain recordsf issues and
resolutions andlecisions

When might you want to use mediatio@rbitration?

1 When participants have many issues in a dispute, but only some of them cg
resolved through mediation.

When thereA & kigh @onflictamongparticipants and they hope to resolve the
dispute through mediation.

When you have the resources to supparbitration.

When participants have access to trained mediatawhitrators or many options
for mediators and arbitrators.




2.4.5. Cdlaborative Law

In a collaborative law process, participants sign an agreement that they will not go to
court to resole their dispute. Instead, participants agree to work together with their
lawyers to find a solution together. Their lawyers are trained in collaborative law and
also agree not to go to court. If the participants later decide to go to court, they have to
hire new lawyers. Participants cannot use information from the collaborative law
process against other participants if they go to cotirt.

Usually, there are a number of structured meetings in a collaborative law process. The
participants agree to be opemd honest with each other about the dispute and not

hide information that is important to resolving it, such as financial information. They
also agree to keep their conversations confidential. The meetings include the
participants and their lawyers, but moediator or decisiormaker. Other professionals

are available to the participants if they are needed. For example, a financial advisor or
counselor may be involved in a dispute involving matrimonial prop&rty.

At the end of the process, the parties ctea written agreement. This is a legal contract
that can be enforced if it is filed in couftYou may want to provide a way for
participants to have an agreement recognized by Chief and Council or a lands
management office for enforcement. Because thetiggrants work together to create
their agreement, it is more likely that they will comply with it.
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Collaborative law is distinct from most Canadian lapw

processes because it focuses on more thestthe
legal issues beteen the participants. Its goal is for
participants to have the knowledge and skills to
make their resolution successful. Because
collaborative law uses nelegal advisors to help the
participants, there is space for voices and advisors
FTNRY | Lfamily AkiGshipdyrolpbroediger
community. The caperative environment can be
less stressful for participants. It takes less time ang
money than court.

Collaborative law may not be appropriate in some
circumstances. For example, it is difficult to have
open ard honest meetings if there is a power
imbalance o history ofdomestic violence in a
relationship. It may also be inappropriate if the
participants do not have a good relationship and it
would be difficult for them to reach an agreement.

To think abouX

Collaborative la is a relatively
low-cost option. Individuals
access collaborative law
processes by first contacting a
collaborative lawyer.

Your community could support g
collaborative law process by
creating and maintaining a roste
of professionals, such as
collabordive lawyers, counselorg
and financial advisors.

You will also likely need staff to
explain collaborative law
processes to participants and a
means ofmaintaining a record of
issues and resolutions.

When midht you want to use collaborative law?

When there is conflict to resolve in addition to the matrimonial property dispu

When you want space for other voices in the process or resolution.

When you want a holistic approach to resolution, involving expeutside of the

law.

When preserving relationships is a key goal.

When participants want an informal, private environment.
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When participants have access to trained collaborative lawyers.

When there are no poer imbalances, safety concerns, or high conflicts.




. COMMUNITYBASED JUSTICE AND DISPUTE RESOLUTION MODELS

2.5.1. Why Develop Your Own Commun#gased Dispute Resolution Process?

The Siksika Natin said:
That the Siksika Nation developed the commuitiised justicdiskapimohkiik§rogram in
2NRSNJ G2 alaarada Ftt {A]1aAijill Adkapinahgils Y S)
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The Treaty Four Governance Institute said:

That the Treaty Four Governance Institute initially developed the Treaty Four Administr

Tribunal in resporssto the following needs and issues identified by community members
Internal appeals are seen as biased and ineffective
External systems are seen as too distant and inefficient
Dispute resolution is a key component to all governance developments
Desirei 2 AYO2NLIR2 NI GS GdONIRAGAZ2YLFEE LINRY
Improve quality of life (by settling dispute®).

The St6il Nation said:
That when developinthe Qwi:qwelstom: Healing and Peacemaking Circles Proghem,
Sto:Il Nationmade a conmitment that the Stéil justice program would:
1 be based on StdkIculture, customs and traditions;
1 be supported by the Std:lcommunities; and
91 be driven by the Stdtlpeople.
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2.5.2. Tribunals/Panels/Committees

Some Indigenous communities have developed, or are developing, dispute resolution
tribunals, panelsor committees.

Theseprocessegan beorganized byone communityatribal council or by a
partnershipbetweenseveral communities. They often work together with other models,
like mediation or peacemaking, or even with courts. These models have formal and
transparent structures, policieand procedures. There are clear rules and a process
with clearly defined steps. They are usually public rather than private.

Elders and other respected people
with relevant knowledge and expertise
are selected to sit on a tribunal, panel
or committee. Thes decisioamakers
hear information and stories from all
parties to an issue and then make a
decision about it. They may be
appointed for a certain term or may be
drawn from a larger pool or roster of
decisionmakers in order to ensure
they are impartial ad there are no

real or perceived conflicts of interests.

Tribunals, panels or committees may:

1Be advisory give nonrbinding advice or recommendations on the best decision,
plan, or resolution,

1Be adjudicativeg make decisions that are binding (final aswiforceable), or

Be an appeal mechanismhear and make rulings on appeals from other less
formal processes.




Notes:




2.5.3. Some Tribunal Examples

Name

Communities
served?

Who can
access it?

How do parties
access P

Issues dealt with?

Long Plain First Natich

Long Plain First
Nation in
Manitoba.

Longs Plain
First Nation
members.

A participantseeking
the resolution of a
dispute is required
to file a written
notice of appeal
with the Land
Authority within 30
days @& becoming
aware of the issue.
This must include
the issues, factsand
arguments relied on
and relief sought.

Applies to dsputes
around "interests and
rights in Lands®

The tribunal does not
deal withChief and
Councildecisions that
areunrelated tolands,
to housing decisions of
administration of
estates unless althe
immediate relatives
consent.
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39 Anishinabek
First Nations in
Ontario.

First Nations,
citizens, and
non-members
of the
Anishinabek
Nation.

This is typically =l
where mediation or
sharing dicles may
not work well for the
parties or where the
parties would like a
decision made.

¢ KS { NEsaedzy
vary and include
nation-wide disputes
such adetween First
Nations, governance
and admiistration,
election codes
constitutions,
matrimonial real
property, citizenship,
etc.

Treaty Four Adminstrative

TribunaP8

34 First Nations
in Treaty 4
territory.

First Nation
members
where the First
Nation law
designates the
Tribunal as the
dispute
resolution
mechanism.

It is intended to be
available when
disputes cannot be
resolved at the
community level
through other
processes
(mediation and
peacemaking
attempted first).

The tribunal deals with
disputes involving the
application of First
Nation Bws in Treaty 4
territory.

Does not deal with
criminal matters or
make decisions dealing
with awardsfor costs

or damages.




Steps in Process?

Outcomes?

Parties move through the following
ordered stages of dispute resolution:
"facilitated discussionsgdppeal, or as a
final option,court adjudication.

If the parties are unable to reach
consensus through facilitated discussid
the appeals stage is triggered.

The Appeal Panel may order an action be
taken or stoppedconfirm, reverse, substitute
a decisio; or refer a matter back foanew
decision.

The decisions of the Appeal Panel must be i
writing and signed by the Chair and are bind
except for review by a court of competent
jurisdiction.

Typically, three community members,
who are trained irhearing evidence, sit
on a panel and hear the parties.

In cases where the community panel
members may be in conflict with the
dispute orthe parties, a panel member
may be brought in from another
community.

The panel is given the authority to hear
evidence, make recommendations, and to
make a final decision.

The process involves five stages:
1. determination of Treaty 4
jurisdiction,
. pre-hearing stage,
. the hearing,
. decision writingand
. after the decision

Lawyers for both disputing parties may
be present but are precluded from
actively participating and cross
examination is limited.

The Tribunal can make findings of fact and
settle disputes through the application of Firs
Nationlaw. They may also make nd&mding
recommendations on possible wayo resolve
the conflict, suggest "recommendations on tf
development [and] implementation of First
Nation law and policy,” and issue "interim
orders or injunctions duringhe course of its
proceedings."”

While recommendations of the tribunal are
non-binding, "the agreement to participate in
the adjudicative process amounts to
consenting to the binding Tribunal decision."




2.5.4. Other Examples of Tribunals, Committees)d Panels*®

Community based Justice CommitteeS'hese committees or panels deal with mginl
ONAYAYLFf YIFIGGSNERD® ¢KSe& R2y Qi YIS FTAYRA
actually happenedThese are mostften advisory and give advice to a judge about
sentencing plans or options. The judge usually follows their ad?ice.

1 AiskapimohkiiksProgramwas developed as a communibased justice program in
2NRSNJ G2 alaarad Ittt {AlaAiAtTFfhebl A2y YS
Aiskapimohkiik§rogram seeks to divert cases from formal adjudicatiorachiee
maximum seHldetermination while restoringndependence, solidarity, unitgnd
peace and harmony

TheAiskapimohkiikprocess involves twphases; mediationand arbitration¢ and
endeavors to incorporate Blackfoot traditions, valyasd customs.
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unable to settle their dispute during the first phase.

A threemember tribunalincludesan elder, a member of the Siksika community
and an independenthairpersonwho conducts the arbitration. The
Aiskapimohkiik$’rogram also involves an Elders Advisory Committee.

First Nations Custom Advisory Panels Prografeilowhead Tribal Community
Correction Society. This justice initiative operates in the five member First Nations
the Yellowhead Tribal Council. The recipient nations are the Alexander First Nation,

l £t SEAE bl 12GF {A2dzE bl iA2yZ 9y20K / NBS
Sunchild First Natiof?.

Tribunal Models:

1 Iroquois Dispute Resolution TribunglSixNations of Grand RiverThis tribunal is
set out in the matrimonial real property law of the Six Nations of Grand Rivieaw
Concerning Matrimonial Real Propeftye tribunal is anticipated to be the final
decisionmaker with regards to matrimonial real propg disputes, buthere isa
right to appeal in certain circumstances.

Although the tribunal will follow rules of administrative justice applicable to
I'FYyFRAFY OGNROdzyl fa> a YdzOK & LJl2&aaAo
traditional approachesi dzOK | & (K2a$S dzaSR Ay Wdzaida
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Six Nations has also developed a regulation to govern the tribunal process. The
regulation emphasizes that thieibunal's remedies and processes must comply with

the "Matrimonial Real Property laws oxations of the Grand River and other
member communities of the Iroquois Caucus, who have an Matrimonial Real
Property Law" andnustbed ¥ ANE 2dzAd YR SldaAdlFof Sopé

There are detailed regulatioribat outline: a mandatory mediation stexceptions
in cags ofdomestic violencehow to commence a tribunal proceediranticipated
steps in the tribunal procesappeal procedures to an lroquois appeal boaiyd
compliance or enforcement measurés.

Métis Settlements Appeal Tribunas one of the longest stanaly Indigenous
tribunals in Canada. It is also unique in that it was established biyl&ies
Settlements Adn Alberta?* Part 7 of theActaddresses the establishment and
powers of the tribunal. ThActsets out who makes up the tribunas avell aghe
powers and responsibilities of the appeal tribunal.

The tribunal has a number of panels which can hear appeals on several types of
matters including membership appeals, land appeals, surface aarebsther

disputes such as business property or minerajgxts. In addition, they can hear
appeals on anything where all the parties agree the tribunal can decide the nfatter.

TheActallows the tribunal to set up "any means of dispute resolution process that it
considers appropriate, including mediation, cdiation and arbitration
processes?®




2.5.5. Circle Processes

Some Indigenous communities have adopted circle models of deersaiumg and
dispute resolution. These typically address issues involving harm or safety concerns and
are most commonly connected twiminal justice or child protection systems.

Arcle processes are called many different

things, but tend to follow a similar format, wit

certain elements in common. Adlarticipants

have to consent to participating in them. The

are facilitated by a trimed facilitator. They are

usuallyprivate with onlythe participantsand

invited othersbeinginvolved and aware of

what happens. Family, community membgers

and professionals may be invited to participate and there is a focus on involving
extended familyand community where possible.

Most circle processebave a preprocess to evaluate and prepare participants. There are
often high expectations about confidentialifpout what happens in the circle process
itself. They usuallyseholistic and restorativeapproaches to the issue and people
involved. They range from standardized processes to processes where communities

have included or deeply integrated their own legal, cultuaald spiritual principles and
practices into the process as key elements anéraxching guiding principles. Circle
processes usually lead to a written agreement or plan. Some have fofjasessions to
see how the agreement or plan is working.

GCommon circle processes in use include:

1 Sentencing Circlesfacilitated circles connectkto the criminal justice system
and often conclude by advising a judge as to the appropriate sentencing plan for
an individual offender.

Healing/Peacemaking Circlegacilitated circles usually connected to the criminal
justice system but may extend bayw to other harms and disputes. They may be
extended processes over a period of time, and include or connect people to
therapeutic, culturaland other resources needed for positive change.

Family Group Conferencingfacilitated group processehbat started in New
Zealand but have become widely used and accepted in Canada, particularly in
relation to child protection and youttssues They are usually chittbcused and
invite family and extended family members to come together and share
perspectives antbrainstorm ®lutions for a specific issue.




Common Steps in Circle Processes:

1. Referral:

Depending on the issue, participants may be referred through the cou
system, the child welfare system, or, in some cadesy can self refer or
be referred throwgh Chief andGouncil or other communitybased helpers
or serviceproviders.

2. Preparation:

A trained and paid facilitator talks to the referred individuals and identi
family, extended family and community members, elders, supysdnd
professionas who should be present. The facilitator usually talks privat
and individually to all possible participants, to gauge the dynamics, ris
and likelihood of success. In some processes, an elder or spiritual lea
may also be involved. In some procesgbsre may be behavioural or
spiritual preparation required.

3. Opening:

The facilitator welcomes participants to the circle. Sometimes an elder
spiritual leader will open with a prayer, a smudge or a brief ceremony.
Rules and expectations are clgaoutlined for safety.

4. Introductions/
Role Identification:

Most circle processes begin with a round of introductions, \altlpeople
identifyingtheir rolesand whythey are present.

5. Issue
Identification

The facilitator invites all participants talk about how they view the
issue. This may include sharing impamtsaking responsibility, as well as
discussingvorries, strengths, priorities, interestand hopes. Participants
may feel and share strong emotions. This step may be more or less
structured but it is always facilitated by a trained facilitator.

6. Teaching/
Expanding
Understanding:

There is often a teaching component to circle processes. Where elder
spiritual leaders, or other knowledgeable and respected people are
involved, they may give cultural or spiritual teachings, advice or words
hope and encouragement. Where professionals are involved, they ma
discuss rules, expectations, and resources available to help.




7. Development of
a plan or
resolution:

The facilitator nay assist or may leave while participants develop an
action plan or proposed resolution. This plan or resolution is usually p
into writing. It may or may not follow a prmade form.

8. Acceptance of
the plan or
resolution:

The facilitator or someonelge with authority (e.g., a social worker in ch
welfare matters) reviews the proposed plan or resolution and suggests
modifications as required and accepts or approves it. Typically particig
sign this agreement, which the facilitator types up aftards, gives to
participants, and keeps on file.

9. Closing:

The facilitator brings the circle to a close. Typicallyparticipant are
given a chance to say something and check in about how they feel. W
elders or spiritual leaders are involved, thenay end with a prayer,
smudge or brief ceremony.

10. Followup:

The facilitator should follow up to see if the agreement or plan is being
carried out. This may include assistance to connect to resourcése or

provision ofsupport and problensolvirg. There may be specific timeline
and dates to check in about progress, as well as consequences or alté
resolutions when a plan is not being followed. There may be an additic
closing ceremony or celebration when the plan is complete, or a positi

report to an authority like a court or government department involved.




Notes:




Some Circle Examples

1.Communities
served?

2.Who can
access it?

3. How do parties access it?

¢adzdz ¢ QjJ
Office of the
Peacemakéf

¢adzdz ¢ QA
Reserve in
southern Alberta

Residents of
the Tsuu
¢CQAY I
Nation

/'asSa 32 G KNRdJZAK
Cases are reviewed by the Crown
counsel and the coordinat@nd,
matters are diverted from regular cour
to the Office of the Peacemakéor
resolution if appropriate. Participation
must be voluntary andictims (if there
are any)must agree to the peacemakin
process.

Qwi:qwelstom-
Sté:ll Healing
and
Peacemaking
Circle$®

24 Sté:l First
Nations in British
Columbia

Residents of
24 36:1
First Nations

There are eferrals from the RCMP (pre
charge), Crown Counsel (padtarge),
probation officers (presentence),
department of fisherie and oceans,
Xyolhemeylh, the Ministry of Children
and Family Bvelopment, community
members, and déreferrals. The persor
who has done the harm must take
responsibility forit.

Meenoostahtan
Minisiwin
Family Justice
Progranf®

17 First Nation
Communities in
northern
Manitoba plus
Thompson,
Winnipeg, the
Pas, and Gillam

First Nations
families,
children and
service
providers
living in
these areas.

There are eferrals from Child and
Family Services [CFS], CFS agencies
schools, Chief and Council, court
system, community service providers,
and selfreferrals. Issues must be
related to a mandated [ES matter and
participation must be voluntary.




4. |ssues dealt with?

5. Steps in Process?

6. Outcomes?

Reserve bylaws and all
criminal matters other than
homicide and sexual assaults

The processdllows a
standardroutine, with an
opening, 4rounds, and a
closing. There is
preparatory work and
follow up.

The offender signs an agreement to
follow through with certain tasks
according to the resolution reached
within circle. Once these tasks are
completed, there is a final peacemakir
circle witha ceremony and celebration
The matter is then returned to court
gAGK GKS LISIOSY!I |
prosecutor assesses the outcome and
the nature of the offence and may
withdraw charges or submit the report
to the court for serious offences.

Criminal maters, to replace
trial process, make sentencin,
recommendations, reintegrate
offenders after prison, or
develop healing plan as part
sentencing or probation
orders. Community issues,
such as familgisputes,
custody concerns, divorce
settlements and impoving
relations between community
members and professionals,
between community member:
and Stéll employees,
between Stoll staff and
supervisors.

The processaries
depending on the issue an
whether it is a healing or
peacemaking process.
Participants g required to
abstain from drugs and
alcohol and rest for four
days prior to a circle.

The outcome &ries based on the issue|
it may result in sentencing
recommendations, healing plansr,
agreements between participants.

All aspects of mandated child
welfare, other situations
GKSNE OKAf RNEB
are at risk, includingcare
placement parent-child
conflict, family-agencysystem
conflicts service plans for
neglect and abusdamily
violence larger community
wide conflictsadvocacy for
families trying to access
service and to address larger
systemic problems affecting

children and families.

The processaries

depending on the issudt
may include lengthy and
complex shuttle diplomacyi
and use of representatives
where warranted.

The oucome ia Family Action Plan,
whichdetailshow the long term care
and protection of children will be
addressed, including who and what
resources need to be involved, each
LI NI AOALI yiQa 02y
and contingencies. Standard follow up
1, 3 and6 months following
agreement, but varies greatly accordin
to specific issue and needs.




Other Examples of Circle Processes

B.C. Circle and Family Group Conferencing Models

Over 2004 and 20Q8&he British Columbia Ministry of Children and Family Devetagm
provided significant funding to the Law Foundation of British Columbia for the purposes
of expanding alternative dispute resolution processes with respect to child protection,
particularly in the Aboriginal context.

There are eleven participating agaeas that have implemented various "collaborative
decisionmaking" processes including family group conferencing, traditional deeision

making and hybrid models. Family group conferencing was originally used to describe a
process used in New Zealand whéaeilies, service providerand other professionals

engage in collaborative decisioilf { Ay 3® LG 61 & aRS@St 2LISR y
culturally sensitive, famipased approach to the care of Maori children, who, like

Aboriginal children in BC, wedisproportionately oveNS LINS A SY 1 SR Ay U K|S
T2A40SNJ OFONBE aeéadSyog

This model is premised on the notion of collective responsibility and involves the child,
immediate and extended family membeend community members (as identified by

thefami@ 0 Ay GKS RS@St2LIYSyd 2F | LXIFy 27F Of N
[Family Group Conferencing] process is that the family itself is best able to understand

and articulate its strengths, challenges, resources and supports, [and] therefore plans
crealSR 0& GKS FlFYAfte KIFIZS ¥ KAIKSNI LINBOLF oA A

A family group conference facilitator or coordinator is responsible for assisting families

in identifying and inviting appropriate individuals to the conference. Such conferences

are ultimatelydesy SR (2 SyKIyOS FyR |dzAYSyd - NI
network>? Traditional decisiomimaking processes also involve Elder wisdom and

knowledge. They also generally commence and close with a prayer.

If the circle format is employed, there are typicallyT 2 dzZNJ NP2 dzy Ra Y Ay  NP|R dz
identification; issue articulation; family planning; finalization of the plans and/or check

in. Teachings are shared by those with influence and authority in the megbftgn

9f RSNE®PE ¢KS AYRAIDORE fRHE OBK 20 NBAIDNIIZ S 20[&S
AYRADGARdAzZE £ a4 INB GKS /ANDES IyR I NS SyO2deNt
Multiple meetings may be required in order to reach a resolufion.



Some examples of these circle processes in BC include:

Carrier Sekarttamily Services Society,

HaidaChild and Family Services Society,

Klahow-eyaAboriginal Centre,

Northwest InterNation Family and Community Services Society,
Nuuchahnulth Tribal Councjland

Squamish Nation.

Calgary Rockyview Chilchd Family Services (CRCFS) Native Services Traditional
Mediation Circle

The mediation circle process offered by CRCFS is based on the Blackfoot Circle Structurg
model and is a "process based @aditional Blackfoot ceremonie€sThe pocess is

conducted wihin a tipicircle arrangement in which participants and those with the

rights and responsibilities as ceremonial bundle holders have a seating position in
accordance with Blackfoot legal traditions.

The circle process follows ceremonial protocols tha@ia ¢ aLISOA FA O S A
SYRAY3Ié YR RSTAYS GGKS FLILINRBLINRIFGS L2 aAajiAa
in the ceremony, as well as the role of the cultural materials involved, namely, the

bundle itself, the pipe, and the smudge."

The medi#ion circle process "gives all participants rexclusive access to the process
and ensures that they all contribute to the same goal." Thus, "all participants have to be
clear about their roles in that process" and be willing to "learn and take on the
responsibilities that come with a specific position in the circle."

¢tKS Y2RStf A& aolaSR 2y O02YYdzyAde& LI NI A OALI
voice" and is not based on favouring "experts" or "outsiders to the commupfity."

MiQ1 Y | CI Y brifeéenchd® dzLJ /

¢CKS aAQlYll ClLYAfe YR / KAftRNBY {SNBAO !
| 2y FSNBYOAY3I AY HAanpX Fa al Odzf GdzNI £ €& [t A
healing Circle format to assist families in open protection cases, cases beforeutts co

OKAf RNBY Ay OFNB YR (1AYAKALI LI I OSYSyld Aly

¢KS ' 3Sy0e 2FFSNB aAQlYll FrFrYAfASAE GKS 2JLIL
child placement as opposed to foster care or family court. Family Group Conferencing



has expandednd presently receives referrals from the Family Support Department and
the various Family and Community Healing Centres.

hyS NBlFazy Al KI&a SELIYRSR A&z | &
indicatesis thatit:

7 A

dvery much resemblestheh&ay 3 / ANDE S | yR GKS

Odzf GdzNBEd® C2NJ YIFye aAQlYll YR 20KSNJ !
symbol of connectivity and completeness. The healing Circle / talking Circle has
long been a place where everyone is equal, whéirean have a say. Itis a

healing Circle where the heart can be unburdened, and words of consolation
Oy ©06S FTNBSfte aLR{1Sy® 90SNER2yS Ay GKS
contribution is intended to make it whoie?

Nishnawbe Talking Circles

The Nishnawb&\ski Legal Services Corporation developed a process called the Talking
Together Program in 2002 to address the child welfare needs of 51 First Nations
communities in the NishnawbAski Nation (NAN) territory. The program works with on
and df-reserve NAN First Nations children who have been apprehended and their
families. TheTalking TogethelProgramutilizes a restorativegircle approach to bring
participants together to discuss family problems in auhgmental way.

Thecircle is compised of family members, workers, agency representatiaes

community elders. In theircle, participants examine the ramifications of the issues
experienced by a particular family. "If an agreement is reached, it is used as the basis for
thePlanofCa® I yR FA{ SR 6A0GK (GKS [/ 2dz2NI e | £ GA
Together initiative is to strengthen the family urif.




2.5.6. Mediation/Mediation -Arbitration

Some First Nations who have implemented their own land codes have decided to
require orrecommend that separating couples involved in matrimonial real property
disputes attempt to reach an agreement through mediation prior to going to arbitration,
a tribunal, or a court to resolve the matter. Interestingly, many provincial courts across
Canad have a similar requirement or offer mediation services for family law matters.
Where mediation is required there are usually exceptions made for certain
circumstances, such as cases involving power imbalances or intimate partner violence.

A First Natioormay refer parties to an already existing outside roster of provincially
regulated mediators, or create its own inside roster. Where First Nations create their
own roster of mediators, they may include elders or other knowledgeable and respected
community-based people on the roster, who can add cultural, spiritaeteremonial
aspects to the mediation process.

Mediation is a highly individualized and private process that typically resudtsigmed,
written agreement or a confidential report stating wland on what issues an

agreement cannot be reached. Agreements reached or confidential reports explaining
why an agreement could not be reached are then filed with land managers.

Examples:

First Nation Is mediation Mediation Rster¢ Is it What is the ext step
mandatory or maintained inside or outside | if an agreement is not
voluntary? community? reached?

Beecher Bay Mandatory Inside community, Council | Court
First Natiof’ maintains rostes, they must
Ay Of dzZRS a2y S
qualified to apply traditioal
tflga 2F GKS 0o

Kitselas and Mandatory Outside the community,
WestBank First parties access the BC
Nation$8 Mediator Roster Society.

Six Nation¥ Mandatory Inside the community, Iroquois Dispute
mediators are drawn from Resolution Tribunal
inside the community and
given mediation training if
necessary.




Other Examples:
Haisla First Nation:

The Haisla Nation Land Code was ratified in 20dddincorporateson informal
discussions, mediatig@and arbitration in the resolutionf landbased conflicts. The
lFAatl brFdA2Y YIYRII0Sa GoKSNBOSNI LI2EaA
[ FYR Ydzad 0SS NBaz2ft SR GKNRdAzZAK Ay TF2NXI §
If informal discussions are unsuccessful, the parties may gitenediation, with a
mediator selected from the British Columbia Mediator Roster Society. If the parties

are unable to agree on a mediator, they may request that the Society appoint a
mediator or they may select any other mutually agreed upon mediator.

If mediation fails, then the parties may apply to the British Columbia Arbitration and
Mediation Institute in order to commence arbitration proceedings. The rules of the
British Columbia Arbitration and Mediation Institute govern the arbitration process.
Theprocess is not currently available for determining housing allocafibns.
Opaskway& Cree Nation and Mississaugas of Scugog Island First Nation:
Similar processes to those adopted by Beecher Bay First Nation are adopted by
several other communities incluag the:
1 Chippewas of Georgina Island First Nation
Matsqui First Nation
McLeod of Lake Indian Band
[ KSAREA ¢QSYYySK CANRBUO blaAzy
Muskoday First Nation
Nipissing First Nation
1 Opaskwayhk Cree Natiof?

However, the Opaskwaiaree Nation does not mandate mation. According to
their matrimonial real property lanmediation is an option that eithgparticipant
can arrange prior to seeking formal adjudication through the Canadian c%urts.

¢KS aAaaAraaldAlra 2F {0dz323 L afutthtR CA NA|
spouses may choose the mediator. If the spouses cannot agree on a mediator, the
Band Council will choose a suitable mediator.




Regardless of the outcome of the mediation, in all of the aforementioned First
Nations, Council provides a certificatette parties confirming compliance with the
mediation requirement. An alternative process, such as formal adjudication, may

not be pursued unless such a certificate can be prodiiéed.

Skawahlook First Nation:

The Skawahlook First Naticommunity, as part 6 the Qwi:Qwelstomprocess,

LINE A RSA d2dza A0S FaaradlryOSé (2 RA &L

and states it is based on traditional dispute resolution techniques. This form of
YSRAFGA2Y NXBIdzA NBa dl F €réberd s &

happened and to reach an agreement on how best to repair harm and restore
oFflyoOS YR KIN¥Y2ye oé

by

If mediation is successful, the chair is required to provide a copy of the agreed upon
Domestic Contract to the Lands Manager, whoesponsible for notifying the Lands
Advisory Committee. If mediation is unsuccessful addmestic contract cannot be
achieved, the chair must deliver a confidential report to the spouses and the Lands
Manager (if the report is oral, the Lands Managuairst reducetito writing and it

must be initialed by the chair).

Spouses may then apply to the Court for adjudication and resolution. A spouse may
commence further alternative dispute resolution processes in relation to matters
that do not concern Firdilationland.

Stzuminus First Nation:

¢KS {G7T QdzyAydzza CANRBRUO blFriGA2y SYLX 28a Ay
in order to settle lanebased disputes. If parties are unable to resolve their dispute
through informal discussions, mediation may&sued. The parties may jointly

appoint a mediator or may request that the Lands Advisory Board Resource Centre
do so. If mediation is unsuccessful, the parties may seek arbitration. The same
appointment process that governs the mediation also goveresatbitration%®

Tsawout First Nation:

¢CKS ¢al ¢g2dzi CANBRG bl A2y SyO2dzN} 3Sa i
O22LISNY A PS RAAOdzaaAiAzy 2N 6KNRdzAK YSR
prior to applying to the court for formal adjudigah. Spouses may apply to the

court provided reasonable efforts have been made in order to resolve the dispute.
The burden is on the person opposing the application to court to demonstrate that
reasonable efforts have not been made through alternative ulispesolution 5’

This approach is also adopted by the Tzeachten First N&tion.

2



2.6. DISPUTE RESOLUTION PROCESSES FROM INDIGENOUS LEGAL TRADITION|p

LYRAIASy2dza fS3If GNIXrRAGAZ2YE Oly KI @S 3INBL G
prominence. Indigenodegal traditions are a reality in Canada and should be more effectively
recognizech®

2.6.1. Indigenous Law, What Are We Talking About™

What is law? In its simplest understanding law is found in the ways we solve problems,
make decisions, create safegnd nmaintain or repair relationships. When discussing

what law is we often recognize it in our daily lives as something written in acts, ,amdes
regulations and enforced by judges and poldéilethis understanding of law is a
correct, we believethat it is only one form that law can take. Different approaches to
solving problems, making decisions, creating safatyl maintaining or repairing
relationships exist.

We start with the belief that forms of law also existed, and continue to exist, in
Indigenous communities. However, with the absence of courts and written texts, the
expression of Indigenous law is not the same as Canadian law. Instead Indigenous law
can be found in stories and in the interactions between people and their environment as
they respond to harm, injurieand disputesFor example, whin these responses Cree

law is expressed in principles, procedures, obligatiand rights that communities have
used, upheldand passed on for thousands of years. This was not just aboutrabey
certain individuals or following certain rules. It was about people thinking through
principles and acting on their obligations together. This still goes on today in different
ways.



We believe that Indigenous laws and their approaches to problemngplmaking
decisions, creating safetgnd maintaining or repairing relationships are still capable of
thriving and serving the needs of communities. This belief is held despite historical
efforts to minimize the role of Indigenous laws in communities éstreatment as
something other than law. An important question is how these laws can best thrive and
serve the needs of Indigenous communities today.

Law is something that people dand it has to be practical and useful to lfe
otherwise, why bothe&r*

Where there are Indigenous people resolving disputes there is Indigenous dispute
resolution:

In many communitybased dispute resolution processes, Indigenous communities work
hard to include their own Indigenous laws, to greater or lesser extents, dftenigh
language, teachingand ceremony that guide participants in identifying and practicing
important values and principles, roleend responsibilities.

For example:

T The¢ Qadzdz ¢ QA Yl t SI20\] Yesd2dth@cbnflictihdrOtieSffander

and the victim, and restora&NB f | G A 2 y & KA LJA ® ¢ alwaysbe§ims@its Y I 1 Afly 3
aceremonydlt maybe atraditional ceremonyusingsageor sweetgrassa prayer,or

just a simple statement that theircleis about to deal with an importartt | (i (7S NJp €

The Anishinabek Nation Tribunal and Commissioase several different dispute
resolution processes, including sharing circles, mediadod panels. All these
processesdraw on the traditional values and dispute resolution processes of the
O2 Y Y dzy A Wwed.Sraparticdle, bhky respect treevenAnishinabek grandfather
teachings: wisdom (nbwaakawin), love (zaagidwin), respect (mnaadendmowin),
bravery (aakdehewin), honesty (gwekwaadziwin), humility (dbaadendiziand)
truth (debwewin).

The appeals ancedress system involves community members byihg them sit on
the committees. Irespects community individuality by providing for the procedures
to be shaped to fit the particular community's tradition or desired system. Some of
the goalsare tomaintainrelationships and to be fair, neutral, and confidential.

When consulting with elders while developing tB®:ll Qwi:qwelstdm Programit
cameoutthatSte:ll b F G A2y € S3IILf GNIRAGAZ2YEA RIZ y2i{ K
EldersdlB 6§ SR GKS 62NRZ vgAYIljoSt aromhy 1 6St |
GNFyatlriSR Fax aiKSe& | NB S O&destribe @ 2 dzz|| Y
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program initiatives developed with the assistance of Wenona Victor in the late

1990s.

Li Aa | 202y0Qa0SE 208 yadi SNBR dzZLl2y GKS FI YA @
focuses on relationships and the interconnectedness of all life. It has four key

St SYSyday aidKS NRtS 2F 9f RSNET (GKS NRT|S
connections; teachings; and dh G dzt t AG @ dé¢ voAYIjoStaldsy a
bodies within the Stdlll Nation governance structure: the House of Justice and the

Elders council for Qwi:qwelston?'

TheTreaty Four Administrative Tribunahcorporates specific ceremoni¢$
requested by participantgnd Eldersadviseparticipants so that they are aware of
the method, process, and the "Laws of Kinship that govern the commuRity."

TheCalgary Rockyview Child and Family Services Native Servicegidnadl

Mediation Circlewas developed in a collaborative process by @sgary Rockyview
Child and Family Services Native Office and Reginald Crowshoe, a Piikani Blackfoot
elder and keeper of the Small Thunder Medicine Bundle Pipe. The process is based
on traditional Blackfoot ceremonies and incleeating arrangements, protocols

and cultural materials that are rooted in Blackfoot legal traditions.

lff LINLAOALIYGAZ AyOfdzZRAYy3d ASNBAOS LINRO
process" and beavilling to, "learn and take on the responsibilities that come with a

specific position in the circle." The model "is based on a worldview that is not

structured in a hierarchy and combines a balance of abstract and physical

components that needs to be afully maintained."®

The. SSOKSNJ . I & LaGdCHUlE sfiatesthatiCauRcyl i© @sponsible for

maintaining a roster of mediators after consultation with the Elders Advisory Council

and the Lands Management Advisory Committed&K S NP & (i S Ndovedza i & AJy C
more Elders who are qualified to apply the traditional laws and customs of the Big

House of the Beecher Bay First Nation [and] available to assist spouses in resolving
RA&LIZzG Savé

Thedevelopment team for thdleenoostahtan Minisiwin Family JustcProgram

decided it was important, from the outset, to access the worldview and nuances
contained within the Cree language. The name of the program was chosen very
deliberately, and translates intf SG Q& | £ f & SédEledMideT | YA A ¢
expressios were selected as cornerstones for the program. These indtucieu
(humanbeing) andinisiswin(wisdom), the connectionbetween these two terms
impliesthat wisdom lies within the individuaMinahsin(beautiful or good and

minisiwin (family), and thé connectiorsuggests the family is seen as a place of

Qx
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beauty or a place to create beauty. The facilitatknown asokweskimowew
(headman or person who speaks, one who speaks)vi&ll

Your Indigenous laws for dispute resolution will reflect thalitees of the world
around you today. This includes considering how these laws conéindenteract
with:

1 damage, hurts, and losses due to residential schools and colonialism geng

the current court system and available enforcement/compliance mdtho

the Indian Act

the Family Homes on Reserves and Matrimonial Interests or Rights Act

the provisional rules or the new laws you create;

Chief and Council, and the political and social issues on and off reserve;

practical details of dayo-day land nanagement;

available resources and critical needs;

the many interconnected relationships within and between communities; a
1 your dreams, hopes and goals for your community and future generations

The above examples demonstrate that where there is comtywontrol over
development and operation of dispute resolution processes, Indigenous commul
find creative and meaningful ways to express and practice aspects of their own
Indigenous legal traditions. Indigenous people are doing this today reganfléss
particular model or models used, whether though mediation, circles processes,
panels, tribunals, or a combination of the above.

Dr. Val Napoleon explains that all legal traditionsstthange over time. In reference to her
work regarding the Gitksan legal tradition, she points out:

The reality is that over time, implicit and explicit Gitksan law will reflect the world aroan
including personal, political, economic, and legahtiehships with other peoples. This do
not mean, however, that Gitksan people will somehow cease to be Gitksan people, but
that the Gitksan legal order now reflects the realities [of the present].
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G¢KS SEA&AGSYOS |YyR 2y32Ay3 YSIYyAYy3ITFdzZ LINBAS
LY RA ISy 2 dzées abdScanudiuriti®sis a fundamental premise [underlying the Indigenous

[ 6 wSaSINOK ! yAdQa g2Nj6d {GAffX AlG ¢g2dAZ R
completely intact, employed formally or even in conscious or explicit use. Wet argggesting

that here. Rather, when we talk about Indigenous legal traditions at this point in history we are
necessarily talking about an undertaking that requires not just articulation and recognition, but
also mindful, intentional acts of recovery aN® GA G f AT I GA 2y ®§

- Friedland and Napoleoiizathering the Threads

Getting Started: Assessing Strengths
Do you have one or more of the following resources in or near your community?

1 Are there elders or other people in your community who speak, or ara@iegito
speak your language?

Are there elders or other people in your community who know, practice, or are
learning about ceremonies and protocols?

Are there elders or other people in your community who have personal or life
experiences solving problenrgsolving disputes, or managing conflicts?

Are there elders or other people in your community who spend time on the larn
with the water, or in the bush, and observe and learn from nature?

Are there elders or other people in your community who know drdél stories or
oral histories about how people or animals solved problems, dealt with harm ¢
danger, resolved disputes, mended relationships, or made peace?

Are there recorded interviews, transcripts, or other records that contain stories
about how pe@le or animals solved problems, dealt with harm or danger,
resolved disputes, mended relationships, or made peace?

Are there publically available or published materials that, however imperfect,
contain stories about how people or animals solved probleresjtdvith harm or
danger, resolved disputes, mended relationships, or made peace?















































































































































































































































































